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I. Introduction

For over seven decades, South Africa’s Blyvooruitzicht Gold Mine (“the Mine”) operated as one of the 
YQTNFŨU�NCTIGUV�CPF�OQUV�RTQƒVCDNG�OKPKPI�EQPEGTPU��[KGNFKPI�UQOG�QPG�OKNNKQP�MKNQITCOU�QH�RTGEKQWU�
metals and other commodities over its life. The Blyvooruitzicht Mine Village (the “Village”) grew up 
around this operation: a thriving, relatively integrated community of Mine employees, their families, 
schools, health clinics, churches, playgrounds and meeting spaces. As in many mining towns in South 
Africa, the Mine provided access to all basic services, including water, sanitation, rubbish collection, and 
security, despite that these are the legal responsibility of the state. In August 2013, however, the Mine 
abruptly initiated insolvency proceedings. Overnight, operations stopped, thousands lost their jobs, and 
environmental mitigation measures ceased entirely. Residents’ continued access to basic services and 
their homes was threatened, and an adequate standard of living for the area collapsed.  

Today, the Village of some 6 000 exists on the edge of the defunct Mine. Residents battle health 
EQPEGTPU� CUUQEKCVGF� YKVJ� GZRQUWTG� VQ� VJG� WPTGJCDKNKVCVGF� UJCHVU� CPF� VCKNKPIU� FCOU�� 6JG[� ƒIJV� HQT�
continued access to water and sanitation. They face continual uncertainty about their ability to remain 
in their homes. Grinding poverty is rampant. Industry and government stakeholders acknowledge that 
the Village is in crisis, but residents’ ability to obtain relevant information and participate in directing 
their futures remains nearly impossible.  

The catastrophe at Blyvooruitzicht is the result of a toxic cocktail involving private sector abdication of 
responsibility, an inadequate legislative framework and state enforcement effort, and an underestimation 
on the part of all role players in anticipating the scope and severity of the impacts of a sudden liquidation 
of a major mining operation. The surrounding community has borne the brunt of this systemic failure. 

The plight of the Village residents may also be a harbinger of a much greater and more widespread crisis 
to come, as the country’s largest gold and platinum mining districts enter the twilight of their multi-
decade lives. If the experience of these individuals is a template for the scores of other South African 
mining communities, the next decade will give rise to a crisis on a much wider scale.  More broadly, the 
Blyvooruitzicht story is an important warning to mining-based economies across the continent.

This report was researched and written by Lawyers for Human Rights (an FIDH member organization), 

Abandoned Mine building near Mine Shaft 4.
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together with the Blyvooruitzicht Village residents and with the support of FIDH. It focuses on the 
description and analysis of the broad impacts on the Village of the collapse of the Mine, and in particular 
on the residents’ rights to development, to an environment not harmful to their health or well-being, and 
to adequate housing. 

A. Methodology

6JKU�TGRQTV�EQODKPGU�FGUM�CPF�ƒGNF�TGUGCTEJ��CU�YGNN�CU�GZRGTV�QRKPKQP��CPF�TGHNGEVU�C�OGVJQFQNQI[�
that employs human rights as the analytical reference point to evaluate the impacts of investment 
projects. The process centres on the participation of the affected community.1 The research team 
gathered data from door-to-door interviews with some 300 households during May and June 2016, and 
conducted targeted, more substantive discussions as warranted from October to December 2016. The 
Blyvooruitzicht Residents Committee (“the Committee”), a locally-elected body that works to address 
the numerous challenges facing residents today, worked closely with the research team to facilitate 
interviews, and provided logistical support, interpretation and important background information. 

Qualitative interviews were then sought with key stakeholders such as company representatives, the 
Mine’s liquidators, industry bodies, local and national government authorities, civil society organizations, 
and the South African Human Rights Commission. This process of engagement was integral to the 
analysis, although attempts to engage local government and the Mine’s previous owner/operators were 
unsuccessful.2 All stakeholders were provided with the opportunity to comment on a draft version of 
this report prior to publication.3

Analysis of the alleged human rights violations was then undertaken by contrasting the information 
reported by Village residents and other stakeholders with relevant legal and normative frameworks, 
including the international system of human rights, the African Charter on Human and Peoples’ Rights 
and associated legal analyses, the South African Constitution, and applicable national legislation and 
jurisprudence. The report takes account of the responsibility of all public and private actors involved in 
the provisional liquidation of the Mine and its aftermath. It uses as guiding principles the obligation of 
VJG�UVCVG�VQ�TGURGEV��RTQVGEV��CPF�HWNƒNN�JWOCP�TKIJVU�CPF�VJG�TGURQPUKDKNKV[�QH�RTKXCVG�CEVQTU�VQ�CV�NGCUV�
respect human rights independently of any state duty.   

B. Acknowledgements 

Lawyers for Human Rights and FIDH express their gratitude to the many Village residents who shared their 
deeply personal, and often painful experiences with the research team during interviews for this report. 

A number of experts also made important contributions. Dr. Rens Verburg, a U.S.-based geochemist 
with expertise in mine closure, provided substantive input on the likely implications of the failure to 
TGJCDKNKVCVG� VJG�/KPG��5EKGPVKƒE�#SWCVKE�5GTXKEGU�CPF�#KTUJGF�2NCPPKPI�2TQHGUUKQPCNU�RTQXKFGF�YCVGT�
and air quality assessments, respectively.  Mariette Liefferink, CEO of the Federation for a Sustainable 

����6JG�TGUGCTEJ�VGCO�RTKPEKRCNN[�TGNKGF��YKVJ�UQOG�OQFKƒECVKQP��QP�C�VQQN�WUGF�HQT�VJG�GXCNWCVKQP�QH�JWOCP�TKIJVU�KORCEVU�ECNNGF�
“Getting it Right: A Step-by-Step Guide to Assessing the Impact of Foreign Investment on Human Rights” and developed by 
Rights & Democracy, a Canadian non-governmental organization. 

2.  The municipality in whose jurisdiction the Village exists, Merafong City Local, did not respond to the request for an interview. However, 
it must be noted that at that time, Lawyers for Human Rights represented the Village in a case against the Municipality and other 
spheres of government in its quest for continued access to water and adequate sanitation. The case has since been adjudicated 
and the Village leadership is hopeful that a more productive working relationship with local government may be established.  With 
respect to the Mine’s previous owner/operators, Village Main Reef responded to the research team’s request for a meeting by stating 
in an email dated 12 July 2016 that the team should “direct all correspondence to the liquidator.” DRDGold Limited initially agreed to a 
meeting on 4 August 2016 with the research team, but canceled the engagement on 2 August 2016. The research team then provided 
DRDGold Limited with written questions, but was unable to obtain answers to them despite four follow-up emails.

3.  Stakeholders were provided with a copy of the draft report on 6 and 7 December 2016, respectively. 
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Environment, facilitated tours of the mine site, and generously shared copious background information 
on the environmental challenges facing the Village today. Advocate Mpilo Sikhakhane provided detailed 
legal analysis of the intersection between insolvency law and the environmental obligations of mining 
concerns. Lawyers for Human Rights’ Louise Du Plessis reviewed the housing segments of the report.  
Melanie Murcott, Senior Lecturer in the Faculty of Law, University of Pretoria, provided an invaluable 
critique of the report in full. 

Finally, Priscilla Lekalake, Mohube Makgaretsa, Tselane Makhetha, and Tebogo Mohaswa assisted the 
research team throughout the interview process, skillfully and sensitively interpreting in relevant local 
languages and helping to capture data in the aftermath. 

C. Structure of the Report 

This report is divided into three subsequent sections.  

Section II (“General Context”) provides the historical context of gold mining in South Africa, as well as a 
detailed history of the Mine and Village, including a basic timeline of past ownership. 

Section III (“Rights, Findings, and Responsibility”) provides a legal and normative overview of the three 
MG[� TKIJVU� CUUGUUGF� KP� VJG� EQWTUG� QH� VJKU� UVWF[�� ƒPFKPIU� KP� TGURGEV� QH� VJGKT� XKQNCVKQP�� CPF� KFGPVKƒGU�
stakeholders responsible for those negative impacts. Thus:

· Section III (A) considers the right to development; 
· Section III (B) considers the right to an environment not harmful to health or well-being and; 
· Section III (C) considers the right to adequate housing. 

For clarity, the report therefore assesses each of these rights separately. There can be no question, 
JQYGXGT��VJCV�VJG[�CTG�ENQUGN[�KPVGT�TGNCVGF��(QT�GZCORNG��HWNƒNOGPV�QH�VJG�TKIJV�VQ�CP�GPXKTQPOGPV�PQV�
harmful to health or well-being facilitates a right development, and the latter must include access 
to adequate housing. Similarly, although this study considers in detail the impact of the initiation of 
insolvency proceedings on these three key rights, other rights have been infringed in the course of 
VJGKT�XKQNCVKQP�CPF�VJGUG�KORCEVU�CTG�NKMGYKUG�KFGPVKƒGF�CPF�FKUEWUUGF�YKVJKP�5GEVKQPU�+++�#�Ť�+++�%��(QT�
example, the right to information and participation is critical to the realization of each of these socio-
economic rights; an assessment of the Village’s limited access to information and participation with 
respect to the environment and housing is thus included within these respective sections. Similarly, the 
TKIJV�VQ�UWHƒEKGPV�YCVGT�CPF�UCPKVCVKQP�KU� KPVGITCN�VQ�VJG�HWNƒNOGPV�QH�VJG�TKIJV�VQ�FGXGNQROGPV�CPF�KU�
HCEKNKVCVGF�D[�VJG�HWNƒNOGPV�QH�VJG�TKIJV�VQ�CP�GPXKTQPOGPV�PQV�JCTOHWN�VQ�JGCNVJ�QT�YGNN�DGKPI��CPF�VJWU�
is discussed within these sections as well.  

Section IV (“Conclusion and Recommendations”) includes a conclusion to the report and 
TGEQOOGPFCVKQPU�VQ�CFFTGUU�VJG�KFGPVKƒGF�JWOCP�TKIJVU�KORCEVU��6JG�TGEQOOGPFCVKQPU�CTG�FKXKFGF�
into two sections so as to offer advice on both remedying the particular situation in the Village and in the 
context of insolvency and mine closure in South Africa and the region more generally.  
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II. General Context

A. History of Gold Mining in South Africa

The exploitation of gold, perhaps more than any other single factor, has shaped South Africa’s natural 
landscape, its socio-political history, and its economic trajectory. Gold’s discovery in the Witwatersrand 
CTGC�QH�5QWVJ�#HTKEC�OCTMGF�C�VWTPKPI�RQKPV�KP�VJG�EQWPVT[ŨU�JKUVQT[�Ť�VTCPUHQTOKPI�5QWVJ�#HTKEC�HTQO�
an agricultural society to a mining and metals powerhouse, spawning the creation of a mammoth 
OKITCVQT[�NCDQWT�U[UVGO��CPF�EQPƒTOKPI�5QWVJ�#HTKECŨU�RNCEG�CU�QPG�QH�#HTKECŨU�MG[�GEQPQOKE�FTKXGTU��
While the gold mining industry’s contributions to South Africa’s development are therefore unparalleled, 
VJGUG�JCXG�EQOG�CV�C�UKIPKƒECPV�RTKEG��6JG�GPXKTQPOGPVCN�CPF�UQEKCN�KORCEVU�QH�VJG�KPFWUVT[��KPENWFKPI�
its early discriminatory labour practices and close ties with the apartheid regime, took a heavy toll on 
marginalised communities. These effects remain evident today, despite the South African government’s 
post-apartheid commitment to a human rights-based legal framework, anchored by the country’s 1996 
Constitution and certain international treaties. 

a. Early days 
The advent of gold mining in South Africa predated the arrival of white settlers in the 19th century, but 
the mid-1800s ushered in an era of frantic exploration and small-scale mining operations that persisted 
until the last quarter of that century. In 1874, “payable gold” was discovered in the Witwatersrand Basin, 
located in what is now the Gauteng Province and home to the Blyvooruitzicht Gold Mine, amongst 
OCP[�QVJGTU��#�FGECFG�NCVGT��VJG�9KVYCVGTUTCPF�)QNFƒGNF�CPF�VJG�OKPKPI�XKNNCIG�QH�,QJCPPGUDWTI�YGTG�
QHƒEKCNN[�RTQENCKOGF��6JG�YQTNFŨU�OQUV�NWETCVKXG�IQNF�OKPKPI�KPFWUVT[�YCU�DQTP�4 

4.  Jade Davenport Digging Deep: A History of Mining in South Africa Kindle e-book edition (2013) 2804.

Blyvooruitzicht Mine Shaft 4 complex.
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This period in South Africa also broadly coincided with a shift in global monetary policy, out of which 
GOGTIGF� VJG� ūIQNF�UVCPFCTFŬ�Ť�C�U[UVGO�D[�YJKEJ� VJG�XCNWG�QH�FQOGUVKE�EWTTGPEKGU�YCU�FGƒPGF� KP�
VGTOU�QH�VJG�ƒZGF�YGKIJV�QH�IQNF��6JKU�ETGCVGF�C�UWFFGP�FGOCPF�HQT�UWDUVCPVKCN�PGY�IQNF�TGUQWTEGU�VJCV�
could be mined consistently over a long period.5 The role that South African mining played in supporting 
the new monetary system cannot be understated; just over a decade after discovery of the metal, the 
Witwatersrand Basin was supplying close to a quarter of the global economy’s newly mined gold.6 

However, given the geological nature of the gold reef in the Witwatersrand Basin, which contains thin 
veins of metal running deep into the earth, it became quickly apparent that the new industry would 
require huge numbers of unskilled workers in order to meet this demand. The resultant labour model, 
which would become the unseemly hallmark of the industry to modern times, was based on groups 
of black manual labourers overseen by a coterie of white supervisors.7 It relied on the recruitment of 
young migrants to work for “the absolute minimum wage while being forced to live within ethnically 
segregated compounds on the mine properties, far away from the white residential areas.”8 This system 
enabled the mine managers to exert maximum control over their employees.9 

b. Gold mining and the apartheid regime 
6JG�OKPKPI�KPFWUVT[�VJGTGHQTG�DQVJ�JGNRGF�NC[�VJG�HQWPFCVKQP�HQT�CPF�YCU�HQWPF�VQ�DG�C�RTKOCT[�DGPGƒEKCT[�
of, the country’s apartheid regime. The South African Truth and Reconciliation Commission (“TRC”) 
FGVGTOKPGF�VJCV�OKPKPI�JQWUGU�ūJCF�C�UKIPKƒECPV�HQTOCVKXG�KORCEV�QP�VJG�CRCTVJGKF�RQNKVKECN�GEQPQO[�Ŭ10 
and worked at “influencing legislation that forced black workers into the wage system; promoting state-
endorsed monopolistic practices; [and] exploiting black labour.”11�6JG�64%�KFGPVKƒGF�VJG�OKPKPI�KPFWUVT[�
as having played a central role in designing and implementing the era’s oppressive labour policies: “rather 
than relying simply on the forces of supply and demand, the mining industry harnessed the services of the 
state to shape labour supply conditions to their advantage.”12�#NVJQWIJ�OKPKPI�KPFWUVT[�RTQƒVU�FGENKPGF�KP�
VJG�ƒPCN�[GCTU�QH�VJG�TGIKOG�RTKOCTKN[�FWG�VQ�C�HCNNKPI�IQNF�RTKEG�CPF�VJG�PGGF�VQ�OKPG�CV�FGGRGT�NGXGNU��VJGTG�
can be no question that the industry peaked under the apartheid government.13 

The environmental implications of the state’s reliance on mineral income during this period were also 
considerable.14�6JG�KPFWUVT[ŨU�RTQƒVU�YGTG�GUUGPVKCN�VQ�VJG�IQXGTPOGPVŨU�CDKNKV[�VQ�OCKPVCKP�CRCTVJGKF�
in the face of international penalties and stagnating domestic growth, the combination of which 
strained the country’s economy to the breaking point. As a result, government allowed mines to “ignore 
common safety and pollution precautions.”15 The industry was effectively exempt from complying 

5.  Ibid at 5333.

����+DKF�CV�������UGG�CNUQ�#PVJQP[�6WTVQP� ŧ9JGP�)QNF�/KPKPI�'PFU�Ť�CP�'PXKTQPOGPVCN�%CVCUVTQRJG�HQT�,QJCPPGUDWTI!Ũ�
������
New South African Review 5, 1 (noting that 40% of gold produced on the entire planet in all of recorded history comes from the 
9KVYCVGTUTCPF�)QNFƒGNFU���

7.  Davenport, Digging Deep, 5398.

����+DKF�CV������� �#U�YQWNF� TGOCKP� VJG�ECUG� VQ� VJG�RTGUGPV�FC[��C�UKIPKƒECPV�RQTVKQP�QH� VJG�YQTMHQTEG�ECOG� HTQO�YJCV�YQWNF�
become Mozambique, Botswana, and Lesotho, as well as Swaziland and the Eastern Cape of South Africa. See also Harvard, 
International Human Rights Clinic ‘The Cost of Gold: Environmental, Health, and Human Rights Consequences of Gold Mining in 
South Africa’s West and Central Rand’ (2016) 15, available at http://hrp.law.harvard.edu/wp-content/uploads/2016/11/The-Cost-
of-Gold-Full-Report-Final.pdf accessed on 12 January 2017.

9.  Davenport, Digging Deep, 5406.

10.  Archbishop Desmond Tutu Truth and Reconciliation Commission of South Africa Report: volume 4 (1998) 33, available at http://
YYY�LWUVKEG�IQX�\C�VTE�TGRQTV�ƒPCNTGRQTV�8QNWOG�����RFH, accessed on 1 December 2016.

11.  B Ibhawoh ‘Rethinking Corporate Apologies: Business and Apartheid Victimization in South Africa’ in Mark Gibney (ed) The Age 
of Apology: Facing up to the Past (2008) 277.

12. Archbishop Tutu Truth and Reconciliation Commission Report, volume 4 at 33; see also Harvard, The Cost of Gold, 15.

13.  Davenport, Digging Deep, 345.

14.  Tracy Humby ‘Environmental Justice and Human Rights on the Mining Wastelands of the Witwatersrand Gold Fields’ (2013) 
Volume 43 Revue générale de droit,  71 (noting that “South Africa has a long and shameful history of environmental injustices 
interwoven with the abuses of colonialism, apartheid, capitalism and patriarchy.”).  

15.  Worldwatch Institute Apartheid Devastating South African Environment available at http://www.worldwatch.org/apartheid-
devastating-south-african-environment, accessed on 1 December 2016.

http://www.worldwatch.org/apartheid-devastating-south-african-environment
http://www.worldwatch.org/apartheid-devastating-south-african-environment
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with environmental standards, and relieved of its obligation to monitor or report on the environmental 
impact of its operations.16�6JG�GPXKTQPOGPVCN�EQUV�QH�OKPKPI�Ť�HTQO�RQNNWVGF�YCVGTEQWTUGU�VQ�GPVKTGN[�
WPTGJCDKNKVCVGF�OKPG� FWORU� Ť� HGNN� FKURTQRQTVKQPCVGN[� QPVQ�OCTIKPCNKUGF� DNCEM� EQOOWPKVKGU�� YJQUG�
townships and settlements were often downwind and downstream from mining operations.17 Evidence 
of this environmental abuse remains visible today.18   

c. Post-apartheid – present: an industry under pressure
In the aftermath of apartheid, a number of imperatives mandated the creation of a new legal framework 
TGHNGEVKPI�C�EQOOKVOGPV�VQ�TGOGF[KPI�VJG�JKUVQTKECN�KNNU�QH�VJG�OKPGTCNU�UGEVQT��6JG�64%ŨU�ƒPFKPIU�TGICTFKPI�VJG�
mining industry and the need to further the aims of the country’s 1996 Constitution, which commits the state 
VQ�TGURGEVKPI��RTQOQVKPI��CPF�HWNƒNNKPI�HWPFCOGPVCN�JWOCP�TKIJVU��RTQORVGF�UQOG�QH�VJKU�VTCPUHQTOCVKQP�19 
5QWVJ�#HTKEC�CNUQ�UKIPGF�QT�TCVKƒGF�C�PWODGT�QH�KPVGTPCVKQPCN�JWOCP�TKIJVU�EQPXGPVKQPU��YJQUG�QDNKICVKQPU�
are reflected in domestic law and considered by courts in interpreting constitutional rights.20  

Environmental legislation governing mining and mandating rehabilitation was therefore passed and 
GHHGEVGF�� 2QNKEKGU� CPF� NCYU�YGTG� KORNGOGPVGF� CHƒTOKPI� VJG� PGGF� VQ� RTQOQVG� WRNKHVOGPV� QH�OKPKPI�
CHHGEVGF�EQOOWPKVKGU�CPF�GZRCPF�QRRQTVWPKVKGU�HQT�JKUVQTKECNN[�FKUCFXCPVCIGF�RGTUQPU�VQ�DGPGƒV�HTQO�
mineral resources.21�#�ū$TQCF�$CUGF�5QEKQ�'EQPQOKE�'ORQYGTOGPV�%JCTVGTŬ�UGVVKPI�URGEKƒE�VCTIGVU�
for mining companies in order to achieve these aims was published.22 Community consultation and 
public participation processes are now required of mining companies prior to initiating projects.23 
Robust access to information and administrative justice processes have been established in law.24 
Together, these laws and initiatives have laid the foundation for the modern regulatory framework in 
which South Africa’s gold explorers and operators exist today. 

Despite its long history, the Witswatersrand Basin is, from a geological perspective, still “truly an 
extraordinary and unique phenomenon.”25 It remains the world’s largest gold resource, from which 

16.  ‘Study Says Apartheid Hurts the Environment’ The New York Times 13 May 1990, available at http://www.nytimes.
com/1990/05/13/world/study-says-apartheid-hurts-the-environment.html accessed on 1 December 2016; see also Alan Durning 
‘Apartheid’s Environmental Toll’ (1990) 15, available at http://www.rci.rutgers.edu/~hallman/PDF/Apartheid2.pdf accessed on 
1 December 2016.

17.  Durning ‘Apartheid’s Environmental Toll’ 15.  

�����5GG�*WOD[��ŧ'PXKTQPOGPVCN�,WUVKEG�CPF�*WOCP�4KIJVU�QP�VJG�/KPKPI�9CUVGNCPFU�QH�VJG�9KVYCVGTUTCPF�)QNF�(KGNFUŨ����Ť�����
See also Federation for a Sustainable Environment and Another v Minister of Water Affairs and Others, unreported decision case 
no. 35672/12 (considering pollution of the town of Carolina’s drinking water supply by acid mine water from the surrounding 
coal mines); Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water Affairs and Forestry and 1 Other 
(2006) SCA 65 (issuing a directive, in terms of s 19(3) of the National Water Act 36 of 1998, requiring the companies to take 
anti-pollution measures in respect of pollution on their land despite no longer owning it).

19.  The Preamble to the Constitution of the Republic of South Africa, 1996 (hereinafter referred to as “the Constitution”) states 
that its intention is to “[h]eal the divisions of the past and establish a society based on democratic values, social justice, and 
fundamental human rights.” The Constitution’s Bill of Rights safeguards both civil and political but also socio-economic rights. 

20.  E.g., the International Covenant on Civil and Political Rights, the Convention on the Elimination of All Forms of Discrimination 
against Women, the Convention on the Rights of the Child, the Convention on the Elimination of All Forms of Racial 
Discrimination and the International Covenant on Economic, Social and Cultural Rights.  

21.  Preamble of the Mineral and Petroleum Resources Development Act 28 of 2002 (hereinafter referred to as the “MPRDA”); s 
2(d) of the MPRDA. 

22.  Broad-Based Socio-Economic Empowerment Charter for the South African Mining and Minerals Industry (2004). A new draft 
Mining Charter containing more stringent targets for mining corporates was proposed in April 2016 and is currently under 
review.

�����4GIWNCVKQPU����Ť����QH�VJG�'PXKTQPOGPVCN�+ORCEV�#UUGUUOGPV�4GIWNCVKQPU�������
JGTGKPCHVGT�TGHGTTGF�VQ�CU�ū'+#�TGIWNCVKQPUŬ��
in terms of ss 24(5) and 44 of the National Environmental Management Act, 1998 (hereinafter referred to as “NEMA”); Section 
10 of the MPRDA; Regulation 3 of the MPRDA regulations in terms of s 107 of the MPRDA.

24.  Section 32 of the Constitution; Promotion of Access to Information Act 2 of 2000 (hereinafter referred to as “PAIA”); see also s 
41(6)(a) of the EIA Regulations which states that when complying with the EIA regulations, “the person conducting the public 
participation process must ensure that - (a) information containing all relevant facts in respect of the application or proposed 
application is made available to potential interested and affected parties”; see further s 5 of the Promotion of Administrative 
Justice Act 3 of 2000 (hereinafter referred to as “PAJA”).

25. Davenport, Digging Deep, chapter 8.

http://www.nytimes.com/1990/05/13/world/study-says-apartheid-hurts-the-environment.html
http://www.nytimes.com/1990/05/13/world/study-says-apartheid-hurts-the-environment.html
http://www.rci.rutgers.edu/~hallman/PDF/Apartheid2.pdf
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more than 2 billion ounces of gold have to date been extracted.26  South Africa’s gold mining industry 
is, however, one in sharp decline; at current gold prices, approximately half of its production base is 
WPRTQƒVCDNG��CPF�PGYN[�OKPGF�IQNF�HTQO�5QWVJ�#HTKEC�CEEQWPVU�HQT�QPN[����QH�YQTNFYKFG�UWRRN[�27 Over 
VJG�RCUV�FGECFG��VJG�KPFWUVT[ŨU�EQPVTKDWVKQP�VQ�)&2�JCU�TGFWEGF�UKIPKƒECPVN[��CPF�GORNQ[OGPV�KP�VJG�
sector has likewise declined steadily.28 Many of the country’s gold mines are therefore expected to close 
over the next decade, as labour disputes, declining ore grades and rising costs increasingly make deep-
NGXGN�WPFGTITQWPF�OKPKPI�WPRTQƒVCDNG�29  

South Africa’s regulatory system governing mine closure from an environmental perspective but also 
with regard to broader socio-economic obligations may allow mining-affected communities to survive 
and even flourish, if properly enforced.  Nevertheless, gaps exist. Initiation of insolvency proceedings, for 
example, may offer a way for mines to cease operation without properly discharging these obligations.30  
Reports further suggest that there are currently some 6 000 “derelict and ownerless” mines in South 
#HTKEC� Ť� OCP[� VKOGU� VJG� PWODGT� QH� QRGTCVKQPCN� OKPGU� KP� VJG� EQWPVT[� Ť� YJKEJ� JCXG� PGXGT� DGGP�
rehabilitated; previous owners have simply “locked the gate and walked away.”31 In the current economic 
climate, this manner of ceasing operation risks becoming more common, leaving affected communities 
with little recourse. The need for robust regulation and oversight of the last phase of the mining cycle 
has therefore become critical, as events in the Village attest. 

B. History of Blyvooruitzicht Gold Mine and Mine Village 

a. 1937 – August 2013
Blyvooruitzicht Gold Mining Company Ltd (“BGMC”) was incorporated and registered as an independent 
company in South Africa on 10 June 1937. BGMC’s primary asset, the Mine is located on “the richest 
gold-bearing reef ever discovered” on the north-western rim of the Witwatersrand Basin, approximately 
80 kilometres outside of Johannesburg.32 Technical challenges associated with sinking a deep-level 
mine shaft initially delayed production until 1942, after which the Mine operated continuously until 
2013.33 At various times over the course of its operational life, the Mine was heralded as “the richest gold 
mine in the world,”34 nearly “one hundred percent payable,”35�CPF�C�UQWTEG�QH�ūEQPƒFGPEG�CPF�RTKFG�Ŭ36 
&KXKFGPFU�QH�����RGTEGPV�QT�OQTG�YGTG�RWTRQTVGFN[�RCKF�QWV�HQT�ƒXG�UVTCKIJV�[GCTU�37 The Mine ultimately 
grew to comprise both underground and surface reclamation operations, a metallurgical plant, multiple 
tailings facilities and associated infrastructure, as well as the operations of the nearby Doornfontein 

26.  Chamber of Mines website available at http://www.chamberofmines.org.za/sa-mining/gold accessed on 1 December 2016.

27.  Ibid.

28. Ibid.

29.  ‘South Africa’s Gold Mines Face Uncertain Future’ The Wall Street Journal 1 September 2015, available at http://www.wsj.com/
CTVKENGU�UQWVJ�CHTKECU�IQNF�OKPGU�HCEG�WPEGTVCKP�HWVWTG����������� accessed on 1 December 2016.

30.  Jana Marais ‘Lessons from Blyvoor’s demise’ Miningmx 6 August 2014 available at http://www.miningmx.com/special-reports/
OKPKPI�[GCTDQQM�OKPKPI�[GCTDQQM������������NGUUQPU�HTQO�DN[XQQT�U�FGOKUG� accessed on 1 December 2016.

31.  David Oliveira ‘Mine closure, rehabilitation getting more attention from regulators’ Mining Weekly 27 May 2016 available at http://
www.miningweekly.com/print-version/mining-industry-resistant-to-mine-closure-and-rehabilitation-2016-05-27 accessed on 1 
December 2016. See also Kerry Bobbins ‘Acid Mine Drainage and its Governance in the Gauteng City-Region’ (2015) 12, 18. 

32.  Davenport, Digging Deep,6031.

33.  Ibid.  Davenport notes that a key challenge for operators in the area was the complexity associated with sinking the shafts 
VJTQWIJ�OWNVKRNG�RQEMGVU�Ť�QT�TGUGTXQKTU�Ť�QH�WPFGTITQWPF�YCVGT��

34.  A.P Cartwright The Gold Miners (1962) 319.

�����*WOD[�ŧ(CEKNKVCVKPI�FGTGNKEVKQP!Ũ����
36.  DRDGold Blyvyooruitzicht Gold Mine Media Day Presentation (22 January 2004) at 37 available at www.drd.co.za/investors-

and-media/presentations/2004/jan_21.pdf accessed on 1 December 2016.

37.  Kevin Crowley ‘Goldrich Faces Fraud Allegations as NUM Draws Aurora Parallel’ Bloomberg 19 March 2014 available at http://
YYY�DNQQODGTI�EQO�PGYU�CTVKENGU������������IQNFTKEJ�HCEGU�HTCWF�CNNGICVKQPU�HTQO�CWFKVQT�CV�DN[XQQT�OKPG accessed on 1 
December 2016.

http://www.drd.co.za/investors-and-media/presentations/2004/jan_21.pdf
http://www.drd.co.za/investors-and-media/presentations/2004/jan_21.pdf
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Mine.38 The Mine is estimated to have yielded a million kilograms of gold, silver, uranium and other 
commodities during its life.39

Over this period, BGMC housed the majority of its employees in company-owned homes and hostels 
within the Village, where residents remain today.40 A two-tier, racially divided housing system gradually 
gave way in the 1990s, when many black mineworkers and, in some instances, their families, were 
integrated into the Village, which had been traditionally reserved for white employees.41 BGMC built 
CPF�OCKPVCKPGF�EQOOWPKV[�OGGVKPI�JCNNU��URQTVU�ƒGNFU��C�IQNH�EQWTUG�CPF�QVJGT�TGETGCVKQPCN�HCEKNKVKGU��
Schools, a medical clinic, and multiple churches sprung up on the property. The Mine also provided all 
basic services to its Village residents and employees, from whose paychecks a nominal monthly fee 
YCU�FGFWEVGF�KP�GZEJCPIG�HQT�CEEGUU�VQ�TWPPKPI�YCVGT��UCPKVCVKQP��GNGEVTKEKV[��CPF�TWDDKUJ�EQNNGEVKQP�Ť�
essentially, all of the services that should otherwise have been provided by local government. Private 
security, rather than the state police force, kept crime to a minimum. 

In September 1997, a publicly-listed South African gold company, DRD Gold Limited (“DRD”), acquired the 
entire share capital of BGMC and took over day-to-day management of the Mine.42  DRD initiated various 
RTQLGEVU�VQ�KPETGCUG�VJG�/KPGŨU�RTQƒVCDKNKV[�CPF�GZVGPF�KVU�FWTCVKQP��UVCTVKPI�KP������VJCV�VJG�RNCPPGF�NKHG�QH�
VJG�QRGTCVKQP�YCU�CV�NGCUV�CPQVJGT�VYGPV[�[GCTU�Ť�WPVKN������43  In 2005, black economic empowerment 
company Khumo Bathong Holdings (Pty) Limited agreed to acquire a stake in the Mine, but DRD, as 
majority shareholder, nevertheless continued to operate it.44 The BGMC board of directors likewise was 
RTKOCTKN[�EQORQUGF�QH�&4&�QHƒEGTU�CPF�FKTGEVQTU�VJTQWIJQWV�VJG�RGTKQF�QH�&4&�QYPGTUJKR�45 

DRD regularly reported on the Mine to DRD shareholders46 and South African regulatory authorities, 
including submitting to the Department of Mineral Resources (“DMR”) on behalf of BGMC an 
Environmental Management Programme (“EMP”) for the Mine in 2001 and again in 2007 as it sought 
to update the BGMC mining right under the terms of the new mining legislation.47 The 2007 EMP 

38.  A tailings facility is used to store byproducts of mining operations after separating out the economic ore.  Tailings themselves 
CTG�C�OKZ�QH�ƒPGN[�ITQWPF�TQEM�CPF�RTQEGUU�GHHNWGPVU��YJKEJ��WPNGUU�RTQRGTN[�OCPCIGF�CTG�GCUKN[�DNQYP�QHH�VJG�65(�VQ�UGVVNG�KP�
and around the surrounding area; DRDGold Limited Business Overview [Annual Report] (2002), available at http://www.drdgold.
EQO�CUUGVU�ƒNGU�CPPWCN�CTA�����FQYPNQCFU�&4&ADWUKPGUUAQXGTXKGYA�����RFH accessed on 1 December 2016.  

�����*WOD[�ŧ(CEKNKVCVKPI�FGTGNKEVKQP!Ũ���
40.  Interview with Pule Molefe, 28 November 2016.

41.  Interview with Joseph Rammusa, 29 November 2016.

42.  DRDGold Fact Sheet (2016) 1, available at http://webcache.googleusercontent.com/search?q=cache:wPcgzE6WugEJ:www.drd.
EQ�\C�KPXGUVQTU�CPF�OGFKC�HCEV�UJGGVU������FTFIQNFAHUAHGD���RFH�EF���JN�GP�EV�ENPM�IN�\C accessed on 1 December 2016.

43.  These projects include: in 2001, the Blyvoor Expansion Project to open up additional mining areas and increase the life of the mine 
by 25 years (see DRDGold Blyvooruitzicht Gold Mine Media Day Presentation 22 January 2004 at 37); in 2003, the re-mining and 
treating tailings from two storage facilities (see DRDGold Form 20-F (2003) 28 available at http://globaldocuments.morningstar.com/
FQEWOGPVNKDTCT[�&QEWOGPV�C���H�E��E��H�E��OUFQE�QTKIKPCN�accessed on 1 December 2016); in 2005, a project to re-establish mining 
operations at the previously closed Blyvoor’s no. 2 shaft in order to prolong the life of mine by 17 years (see DRDGold Form 20-F (2005) 
41, available at JVVR���INQDCNFQEWOGPVU�OQTPKPIUVCT�EQO�FQEWOGPVNKDTCT[�&QEWOGPV�G���������H���H��OUFQE�QTKIKPCN accessed on 1 
December 2016); in 2007, the initiation of a uranium programme (see DRDGold Form 20-F (2008) 42 available at http://globaldocuments.
OQTPKPIUVCT�EQO�FQEWOGPVNKDTCT[�&QEWOGPV��C�����H����C�FC�OUFQE�QTKIKPCN�accessed on 1 December 2016).

44.  DRDGold Form 20-F (2015) 38, available at JVVR���INQDCNFQEWOGPVU�OQTPKPIUVCT�EQO�FQEWOGPVNKDTCT[�&QEWOGPV����H������C�F�
����E���CDCD��G�C���OUFQE�QTKIKPCN accessed on 1 December 2016. DRDGold Integrated Report (2013), available at http://drdgold.
integrated-report.com/2013/download/DRDGOLD-integrated-report-2013.pdf accessed on 1 December 2016, (stating that DRDGold held 
74% of Blyvooruitzicht, Khumo Bathong Holdings held 20%, and an empowerment trust held 6%); see also DRDGold Annual Integrated 
Report (2011) 5; DRDGold Annual Report (2010) (noting that Blyvooruitzicht is “owned and run by DRDGOLD SA”).

45.  Windeed Company Report for Blyvooruitzicht Gold Mining Company (2016). 

�����#U�C�EQORCP[�NKUVGF�QP�DQVJ�VJG�5QWVJ�#HTKECP�CPF�0GY�;QTM�UVQEM�GZEJCPIGU��&4&)QNF�ƒNGF�VJG�TGNGXCPV�TGRQTVKPI�FQEWOGPVU�
in both jurisdictions. See, e.g. DRDGold 20-F (2013) available at http://globaldocuments.morningstar.com/documentlibrary/
&QEWOGPV�D��EH�EHC����C������GFF�D��GH�D��OUFQE�QTKIKPCN accessed on 1 December 2016; DRDGold Annual Report (2013).

47.  BGMC’s original mining authorization was granted under the Minerals Act 50 of 1991.  Under the terms of the new MPRDA enacted 
in 2002, such “old order rights” are required to be converted to “new order rights”, which process requires, inter alia, the submission 
of an updated environmental management plan (“EMP”).  The research team was unable to obtain the approved 2001 EMP but 
did review the 2007 EMP purportedly submitted to obtain this conversion.  Although it is unclear if the 2007 EMP was ultimately 
approved by the Department of Mineral Resources, it nevertheless serves as an important reflection of DRD’s understanding of the 
$N[XQQTWKV\KEJV�CUUGV�CPF�KVU�CUUQEKCVGF�QDNKICVKQPU�CV�VJCV�VKOG���5GG�CNUQ�*WOD[�ŧ(CEKNKVCVKPI�FGTGNKEVKQP!Ũ����

http://globaldocuments.morningstar.com/documentlibrary/Document/484f511578a8d9261c177abab64e9a08.msdoc/original
http://globaldocuments.morningstar.com/documentlibrary/Document/484f511578a8d9261c177abab64e9a08.msdoc/original


fIDH/lHR - Blyvooruitzicht Mine Village: the human toll of state and corporate abdication of responsibility in South Africa12

detailed a commitment to “concurrent rehabilitation aimed at progressively and systematically reducing 
rehabilitation and closure liability,”48 included a conceptual closure plan, and stated that neither the then-
current mining project nor its historic activities were “a source of any pollution which is not mitigated 
and/or managed” or “an economic, social, or environmental liability to the local community or the state 
now or in the future.”49   

$GIKPPKPI� KP� ������ &4&� DGICP� VQ� GZRGTKGPEG� ƒPCPEKCN� FKHƒEWNVKGU� CPF� QXGT� VJG� HQNNQYKPI� HQWT� [GCTU�
attempted to alleviate this pressure through efforts at the Mine, including contemplating an asset 
sale and initiating business rescue proceedings,50 which were subsequently terminated when the gold 
price again increased. In early 2012, South African gold mining concern Village Main Reef Limited 

ū8/4Ŭ��CITGGF� VQ�RWTEJCUG�&4&ŨU�GPVKTG�UJCTGJQNFKPI�Ť� VJGP����� �� KP�$)/%� KP�GZEJCPIG� HQT�8/4�
shares issued to DRD.51 Although the deal was subject to a number of conditions that had not yet been 
HWNƒNNGF�� 8/4�CUUWOGF�QRGTCVKQPCN�OCPCIGOGPV� QH� VJG�/KPG� KP� ,WPG������� +V� CFXCPEGF�OKNNKQPU�QH�
rands in working capital to BGMC and assumed various other obligations under the terms of the mining 
legislation.52 These efforts included updating the Mine’s Social and Labour Plan (“SLP”) and engaging 
local government regarding various development projects.53  

By July 2013, however, neither purported new owner VMR nor previous owner DRD acknowledged any 
responsibility for the Mine. The gold price had fallen, presumably making efforts to sustain the Mine or 
DGIKP�VJG�RTQEGUU�QH�RTQRGT�ENQUWTG�QH�VJG�QRGTCVKQP��KPENWFKPI�HWNƒNNKPI�GPXKTQPOGPVCN�CPF�UQEKQ�GEQPQOKE�
QDNKICVKQPU�TGSWKTGF�WPFGT�NCY��UKIPKƒECPVN[�NGUU�CVVTCEVKXG��8/4�VJGTGHQTG�CPPQWPEGF�VJCV�VJG�FGCN�VQ�VCMG�QXGT�
the Mine from DRD had not been properly concluded and it would no longer act as owner/operator.54 While 
DRD, however, insisted that “enough” of the deal had been completed to absolve DRD of any responsibility 
for the Mine.55 Both companies publicly stated that they would provide no further funding to the operation.56

48.  DRDGold Environmental Management Plan for the Blyvooruitzucht Gold Mine (2007) 1. 

49.  Ibid at 71. 

50.  DRDGold Form 20F (2011) 11, available at http://globaldocuments.morningstar.com/documentlibrary/Document/7fdcb5cec 
H����E�����D���G�C�HH�H�OUFQE�QTKIKPCN accessed on 1 December 2016. “Business rescue” is a procedure allowed for in 
VGTOU�QH� VJG�5QWVJ�#HTKECP�%QORCPKGU�#EV����QH������� � +V�CNNQYU�ƒPCPEKCNN[�FKUVTGUUGF�EQORCPKGU�VQ�UQ�ƒNG�CPF��YKVJ�VJG�
CUUKUVCPEG�QH�C�DWUKPGUU�TGUEWG�RTCEVKVKQPGT��TGQTICPKUG�CPF�TGUVTWEVWTG�VJG�DWUKPGUU�VQ�TGVWTP�KV�VQ�RTQƒVCDKNKV[�

51.  Village Main Reef (“VMR”) Annual Report (2012) 17, 74,131, available at http://www.villagemainreef.integrated-report.com/2012/ 
accessed on 1 December 2016.

52.  Ibid at 2. These conditions included the conversion of BGMC’s old order mining right and ministerial approval of the deal. 

53.  When a company applies for a mining right under the terms of the MPRDA, it is required to submit a number of documents 
on its plans to mine, which the Department of Mineral Resources (“DMR”) then uses to assess whether the potential mine is 
viable. One of these documents is a social and labour plan (“SLP”), which set out how the company intends to share some of 
VJG�DGPGƒVU�VJCV�HNQY�HTQO�OKPKPI�CPF�IGPGTCNN[�CUUKUV�KP�VJG�UQEKQ�GEQPQOKE�WRNKHVOGPV�QH�VJG�UWTTQWPFKPI�CTGC���5GG�U���
��
(f) of the MPRDA; see also VMR Integrated Annual Report (2012) 48.

�����ŧ8KNNCIG�UWURGPFU�ƒPCPEKCN�CUUKUVCPEG�VQ�$N[XQQTWKV\KEJV�)QNF�/KPKPI�%QORCP[�.KOKVGFŨ�Moneyweb 30 July 2013, available 
at JVVR���YYY�OQPG[YGD�EQ�\C�OP[AUGPU�XKNNCIG�OCKP�TGGH�NKOKVGF�XKNNCIG�UWURGPFU�ƒPCPEKCN�CUUKUVCPEG�VQ�DN[XQQTWKV\KEJV�
gold-mining-company-limited/ accessed on 12 January 2017. VMR Annual Report (2013) 18, available at https://www.jse.
EQ�\C�EQPVGPV�,5'#PPWCN4GRQTVU+VGOU����������8KNNCIG���/CKP���4GGH���.KOKVGF����������+PVGITCVGF���#PPWCN���
Report.pdf accessed on 1 December 2016 (noting that the provisional liquidator, who was appointed by the Master of the 
High Court, took over all operational control of Blyvoor); VMR Integrated Annual Report (2014) 114, available at http://static.
INQDCNTGRQTVKPI�QTI�TGRQTV�RFHU��������C���E���EF��GG���HECCE�C���FCC�RFH accessed on 1 December 2016, (stating that 
“the liability to rehabilitate therefore does not fall into the hands of Village.”).  

55.  Crowley ‘Goldrich Faces Fraud Allegations as NUM Draws Aurora Parallel’ Bloomberg; See also Sipho Kings ‘Blyvoor: legal 
OKPGƒGNF�KU�C�FGCFN[�JC\CTFŨ�/CKN���)WCTFKCP 22 November 2013, available at JVVR���OI�EQ�\C�CTVKENG������������NGICN�OKPGƒGNF�
is-a-deadly-hazard accessed on 1 December 2016; Sipho Kings ‘Blyvooruitzicht: Desolation in the land of plenty’ /CKN���)WCTFKCP�
6 December 2013, available at http://mg.co.za/article/2013-12-05-desolation-in-the-land-of-plenty accessed on 1 December 2016. 

�����ŧ8KNNCIG� UWURGPFU� ƒPCPEKCN� CUUKUVCPEG� VQ�$N[XQQTWKV\KEJV�)QNF�/KPKPI�%QORCP[� .KOKVGFŨ�Moneyweb 30 July 2013; ‘Village 
Main Reef Suspends Financial Assistance to Blyvooruitzicht Gold Mining Company Limited’ DRDGold Media Release 31 July 
2013 available at JVVR���YYY�FTF�EQ�\C�KPXGUVQTU�CPF�OGFKC�OGFKC�TGNGCUGU������XKNNCIG�OCKP�TGGH�NKOKVGF�UWURGPFU�ƒPCPEKCN�
assistance-to-blyvooruitzicht-gold-mining-company-limited-07-31-2013 accessed on 1 December 2016 (stating that “whilst the 
VTCPUCEVKQP�=YKVJ�8/4?�YCU�FGUKIPGF�VQ�DG�KORNGOGPVGF�KP�RJCUGU��GPQWIJ�QH�VJG�FGCN�JCU�DGGP�ƒPCNKUGF�HQT�VJG�RQUKVKQP�QH�
DRDGOLD to have been reduced to that of “notional” shareholder and for Blyvoor to have become a subsidiary of VMR, as 
contemplated in the Companies Act. Hence DRDGOLD EQPƒTOU�VJCV� KV�YKNN�PGKVJGT� KPVGTXGPG�PQT�YKNN� KV�RTQXKFG�CP[�ƒPCPEKCN�
assistance to Blyvoor.”) (emphasis added)

http://globaldocuments.morningstar.com/documentlibrary/Document/7fdcb5cecf0689c23556b647e0a2ff3f.msdoc/original
http://globaldocuments.morningstar.com/documentlibrary/Document/7fdcb5cecf0689c23556b647e0a2ff3f.msdoc/original
http://mg.co.za/article/2013-12-05-desolation-in-the-land-of-plenty
http://www.drd.co.za/investors-and-media/media-releases/2013/village-main-reef-limited-suspends-financial-assistance-to-blyvooruitzicht-gold-mining-company-limited-07-31-2013
http://www.drd.co.za/investors-and-media/media-releases/2013/village-main-reef-limited-suspends-financial-assistance-to-blyvooruitzicht-gold-mining-company-limited-07-31-2013
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Purportedly because both companies rejected ownership of the Mine, the BGMC board voted in early August 
2013 to place the Mine under provisional liquidation.57 The board at that point was comprised primarily 
of VMR representatives.58 Pursuant to South African insolvency law, four joint provisional liquidators were 
CRRQKPVGF�VQ�OCPCIG�VJG�/KPG�QP�CP�KPVGTKO�DCUKU�RTKQT�VQ�C�EQWTV�QTFGT�QH�ƒPCN�NKSWKFCVKQP�59 The impact 
of the initiation of insolvency on BGMC employees and the surrounding Village was swift and acute.  

b. August 2013 – present 
In August 2013, the Mine’s underground facilities consisted of the operational Shaft 5 as well as Shafts 
4 and 6, which were used exclusively for water pumping to prevent flooding and the accumulation 
of acid mine drainage, which is associated with water and soil pollution. The initiation of insolvency 
proceedings meant these activities effectively ceased overnight due to lack of funds.60 All Mine 
employees save for a skeletal staff required for basic maintenance of the Mine found themselves 
immediately unemployed.61   

57.  VMR Annual Report (2013) 106; see also DRDGold Integrated Annual Report (2014) 135 available at http://www.drd.co.za/
investors-and-media/annual-reports/2014 accessed on 1 December 2016. 

58.  VMR Annual Report (2012) 74.  

59.  The provisional liquidators are Mssrs. Leigh Roering, Kgashane Monyela, Gregory Keletso Mohosh, and Jayant Daji Pema.  
Under South African law, a provisional liquidator has the duty to secure and preserve the business with a view to preserving 
KV�HQT�WNVKOCVG�UCNG���#�ƒPCN�NKSWKFCVQT��NCVGT�CRRQKPVGF�D[�VJG�ETGFKVQTU��UGNNU�VJG�CUUGVU�CEEQTFKPI�VQ�VJG�FKTGEVKQPU�QH�ETGFKVQTU�

60.  Shaft 5 was put on “care and maintenance,” a state of temporary closure in which production is halted but the shaft is maintained 
and kept stable for possible re-starting in the future.  Note that since this period, South Africa has introduced regulations governing 
C�ūECTG�CPF�OCKPVGPCPEGŬ�RGTKQF��KPENWFKPI�VKOG�NKOKVU��UWDOKUUKQP�QH�C�URGEKƒE�ECTG�CPF�OCKPVGPCPEG�RNCP��TGRQTVKPI�QDNKICVKQPU��
CPF�C�TGSWKTGOGPV�VQ�OCKPVCKP�VJG�ƒPCPEKCN�RTQXKUKQP�HQT�TGJCDKNKVCVKQP���5GG�%JCRVGT���QH�VJG�0'/#�4GIWNCVKQPU�2GTVCKPKPI�VQ�
the Financial Provision for Prospecting, Exploration, Mining or Production Operations.  A neighbouring gold mining company, 
AngloGold Ashanti Limited, obtained a court order to take over pumping of Shafts 4 and 6 itself in order to prevent flooding of its 
own downstream assets.  Interview with Japie Harmse of Covalent Water Company (Pty) Ltd, 25 May 2016.

61.  Interview with Leigh Roering, 5 August 2016.  South African insolvency law provides for a period of employee “suspension” 
FWTKPI�RTQXKUKQPCN�NKSWKFCVKQP��YJGP�KPFKXKFWCNU�CTG�VGEJPKECNN[�EQPUKFGTGF�WPGORNQ[GF�DWV�CTG�PQV�QHƒEKCNN[�VGTOKPCVGF�WPVKN�C�
ƒPCN�QTFGT�QH�NKSWKFCVKQP�KU�QDVCKPGF��5GG�U����QH�VJG�+PUQNXGPE[�#EV����QH������

Abandoned Blyvooruitzicht Gold Mine building.
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Pursuant to their mandate under South African insolvency law, the liquidators then began investigating 
options to sell the Mine and associated assets. Leigh Roering, one of the lead liquidators, reported 
that pressure to complete a sale mounted in November 2013 when the liquidators received a notice 
of electricity termination from the state power supplier, Eskom Holding SOC, due to lack of payment. 
4QGTKPI� UVCVGF� VJCV� GNGEVTKEKV[� VGTOKPCVKQP�YQWNF�JCXG� TGPFGTGF� VJG�/KPG�FKHƒEWNV�� KH� PQV� KORQUUKDNG��
to re-start.62 Mine operator Goldrich Holdings (Pty) Ltd then entered into a sale agreement with the 
liquidators at the eleventh hour, but relations between the two soon soured.63  After Goldrich missed 
several payments to the estate, and was accused of, inter alia, halting pumping operations underground 
and allowing acid water64 to accumulate in the mine shafts, the agreement between Goldrich and the 
liquidator was voided.65  

At around the same time, the liquidators also received an offer from a local property developer, Double 
D & G, to purchase the homes in the Village. The deal was purportedly subject to the condition that local 
IQXGTPOGPV�QHƒEKCNN[�FGENCTG�VJG�8KNNCIG�RCTV�QH�VJG�/GTCHQPI�%KV[�.QECN�/WPKEKRCNKV[�
ūVJG�/WPKEKRCNKV[Ŭ���
in whose jurisdiction the Village is located.66 When the Municipality refused this request, the purchase 
and sale agreement for the Village was likewise cancelled.67 

Against this backdrop of attempted asset sales, the Village faced increased hardship.  Months, then 
years, dragged on without former Mine employees being paid salaries or their full preference creditor 
packages, despite the efforts of Roering and his fellow liquidators.68 The Mine’s free hospital closed 
in late 2013.69 Organized groups of informal miners, or “zama zamas,” invaded the unsecured Mine’s 
premises to access the remaining gold, and clashes with the residents erupted.70 Local news reports 
described the area as having descended into chaos and a “war zone.”71

62.  Interview with Leigh Roering, 5 August 2016.

63.  Interviews with Leigh Roering, 5 August 2016 and 11 November 2016. The Goldrich directors were linked to liquidation of 
other mines in which they were accused of asset-stripping, flooding shafts, and refusing to pay wages.  Sally Evans and Same 
Sole ‘Jacob Zuma, Khulubuse and the missing millions’ amaBhungane 16 May 2014 available at http://amabhungane.co.za/
CTVKENG������������LCEQD�\WOC�MJWNWDWUG�CPF�VJG�OKUUKPI�OKNNKQPU���accessed on 1 December 2016.

64.  Acid mine drainage forms as result of the oxygenation and hydrolysis of sulphide-based ores including pyrite, which is 
commonly associated with veins of gold in the Witwatersrand Basin. Release of AMD-contaminated water can cause 
permanent damage to the ground and surface water resources, as well as the physical stability of the land. 

65.  Dianne Hawker (contributor) ‘Goldrich Not Impressed with Aurora Comparison’ enca 30 April 2014, available at: https://www.
enca.com/south-africa/goldrich-not-aurora-owners accessed on 1 December 2016.  

66.  Interview with Leigh Roering, 5 August 2016; Comprehensive Report in Respect of Blyvooruitzicht Gold Mining Company Limited 
prepared by ENS Africa, legal representatives for Leigh Roering, joint liquidator for the Blyvooruitzicht Gold Mine 22, 44. 

67.  Interview with Leigh Roering, 5 August 2016.

�����2WTUWCPV�VQ�5QWVJ�#HTKECP�KPUQNXGPE[�NCY��UWEJ�RC[OGPVU�CTG�QPN[�TGNGCUGF�WRQP�VJG�ƒPCN�QTFGT�QH�NKSWKFCVKQP��4QGTKPI�TGRQTVU�
that because it has become clear over time that “the jobs aren’t coming back”, he has worked to pay out several preferent 
creditor packages over the course of the previous years.  

69.  Sipho Kings ‘Blyvooruitzicht: Desolation in the land of plenty’ /CKN���)WCTFKCP�6 December 2013, available at http://mg.co.za/
article/2013-12-05-desolation-in-the-land-of-plenty accessed on 1 December 2016. 

70.  “Zama zama” is the colloquial term for miners operating independently of the constraints of regulated gold and other precious 
metals mining industry. South African Human Rights Commission, ‘Report of the SAHRC Investigative Hearing: Issues and 
Challenges in relation to Unregulated Artisanal Underground and Surface Mining Activities in South Africa’ (2015), available at 
JVVRU���YYY�UCJTE�QTI�\C�JQOG����ƒNGU�7PTGIWNCVGF���#TVKUCPCN���7PFGTITQWPF���CPF���5WTHCEG���/KPKPI���#EVKXKVKGU�
���GNGEVTQPKE���XGTUKQP�RFH accessed on 10 January 2017.

71.  Dineo Faku ‘Blyvoor crisis goes critical’ IOL 30 March 2014, available at http://www.iol.co.za/business/companies/blyvoor-
ETKUKU�IQGU�ETKVKECN�������� accessed on 1 December 2016; Sally Evans�ǡJustice Kavahematui�ǡTabelo Timse ‘Aurora meets 
Marikana at bloody Blyvoor’ /CKN� �� )WCTFKCP� 7 March 2014, available at JVVR���OI�EQ�\C�CTVKENG������������CWTQTC�OGGVU�
marikana-at-bloody-blyvoor-1 accessed on 1 December 2016.

http://mg.co.za/article/2013-12-05-desolation-in-the-land-of-plenty
http://mg.co.za/article/2013-12-05-desolation-in-the-land-of-plenty
http://mg.co.za/author/sally-evans
http://mg.co.za/author/justice-kavahematui
http://mg.co.za/author/tabelo-timse
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+P�/CTEJ�������GNGEVTKEKV[�VQ�VJG�/KPGŨU�5JCHV���Ť�VJG�QPN[�QRGTCVKQPCN�UJCHV�Ť�YCU�VGTOKPCVGF��6JG�UJCHV�
HNQQFGF�CPF�CEKF�YCVGT�JCU�EQPVKPWGF�VQ�EQNNGEV�KP�VJG�KPVGTKO��NGCFKPI�VQ�C�UKIPKƒECPV�TKUM�QH�YCVGT�CPF�UQKN�
pollution. Other environmental mitigation measures on the Mine, such as dust suppression at the tailings 
storage facilities, ceased when liquidation proceedings started and have never been re-initiated, resulting 
KP�UKIPKƒECPV�JGCNVJ�TKUMU�VQ�VJG�8KNNCIG�TGUKFGPVU�CPF�FCOCIG�VQ�VJG�UWTTQWPFKPI�GPXKTQPOGPV�72 Rubbish 
collection halted and garbage has piled up around the Village. Local infrastructure, including the sewage 
system, is breaking down for lack of maintenance. The Village’s access to basic services such as water 
and electricity has been repeatedly threatened. The question of whether residents will be able to remain 
in their homes, which are the technical property of the BGMC (in liquidation) estate, hangs in the balance.  

Today, the Village community of some 6 000 people lives in the shadow of the abandoned Mine, in 
abject poverty, and battles perpetual uncertainty about its continued existence.

72.  Interview with Leigh Roering, 5 August 2016.

Blyvooruitzicht Gold Mining company ltd (“BGMC” a publicly-listed South African 
company) owns and operates the Blyvooruitzicht Gold Mine (“the Mine”).

1942-1997 •
DRD Gold limited (“DRD,” a South African company publicly listed in both South 
Africa and the United States), acquires 100% of BGMC in 1997, and owns and 
operates the Mine from 1997 to 2012.

1997-2012 •
DRD enters into agreements by which black economic empowerment partner 
Khumo Bathong Holdings (Pty) limited acquires a 26% stake in the Mine. As 
majority shareholder, DRD continues to operate the Mine.

October 2005 
October 2006 •

In June 2012, Village Main Reef limited (“VMR,” a publicly-listed South African 
company) attempts to acquire DRD’s entire shareholding in BGMC (74%), and 
assumes operational control of  the Mine from June 2012 through July 2013. 
In July 2013, the sales agreement between VMR and DRD for BGMC falls apart.

June 2012
July 2013 •

The Mine enters insolvency proceedings after BGMC’s Board places it under 
provisional liquidation.
Provisional liquidators appointed by court order in August 2013 assume operational 
control of the Mine, and remain in this role today.
DRD and VMR each allege that the other was the owner of BGMC immediately prior 
to its liquidation; neither entity acknowledges responsibility for the Mine at that time. 

August 2013 - 
Present •

Blyvooruitzicht Gold Mine: A Timeline

8/4�KU�CESWKTGF�D[�%JKPGUG�GSWKV[�ƒPCPEG�ƒTO�*GCXGP�5GPV�%CRKVCN�CPF�KU�FG�NKUVGF�
from the Johannesburg Stock Exchange.

2015 •
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Key Stakeholders

Blyvooruitzicht Mine Village (“the Village”) Former mine village of the Blyvooruitzicht Gold Mine 
currently composed of some 6 000 residents, and 
approximately 700 households. 

Blyvooruitzicht Residents Committee (“the 
Committee”) 

Committee of approximately 10 individuals elected by 
Village residents in the aftermath of the Mine’s liquidation 
in an effort to deal systematically with the many 
challenges facing the Village. 

Blyvooruitzicht Gold Mining Company (in 
liquidation) (“BGMC”) 

The mining concern currently in provisional liquidation 
whose assets include the Mine and the Village. The team 
of joint provisional liquidators managing the liquidation is 
headed by Leigh Roering of Harvard Corporate Recovery. 

Chamber of Mines South Africa A mining industry employers’ organization that supports 
and promotes the South African mining industry. Former 
Mine owner/operator DRDGold Limited is a member.

The Department of Environmental Affairs (“DEA”) A government department mandated to give effect to the 
right of citizens to an environment that is not harmful to 
their health or well-being, and to have the environment 
RTQVGEVGF�HQT�VJG�DGPGƒV�QH�RTGUGPV�CPF�HWVWTG�IGPGTCVKQPU�

The Department of Mineral (“DMR”) A government department dedicated to both promoting 
and regulating the minerals and mining industry, 
including with respect to the environment, for purposes of 
“transformation, growth, and development.” 

The Department of Human Settlement (“DHS”) A government department dedicated to facilitating “the 
creation of sustainable human settlements and improved 
quality of household life.”

The Department of Social Development (“DSD”) A government department responsible for the 
management and oversight of social security, to prevent 
and alleviate poverty.  

The Housing Development Agency (“HDA”) A national public development agency responsible for 
the development of housing and human settlement. 

The Inter-Ministerial Committee on the Revitilisation 
of Distressed Mining Communities (“IMCRDMC”)

A multi-department government group charged with 
holistically address concerns within distressed mining 
villages. Chaired by the Minister in the Presidency and 
composed of representatives from the DMR, DHS, DSD, 
and HDA, amongst others. 

The Merafong City Local Municipality (“the 
Municipality”)

The Village is located within the jurisdiction of the 
Municipality, which is located in Gauteng Province. 

BlyvoorGold Capital (Pty) Ltd A newly incorporated gold mining concern attempting 
to purchase certain of the assets of the Mine from the 
liquidators. 

Village Main Reef (“VMR”) Historically, a publicly-listed South African mining company 
with shares on the Johannesburg Stock Exchange and the 
last to operate the Mine, from June 2012 through August 
2013. VMR has since been purchased by a foreign investor 
and no longer exists in this form.

DRDGold Limited (“DRD”) A publicly-listed South African mining company with 
shares on the New York and Johannesburg stock 
exchanges. DRD owned and operated the Mine for 
approximately 12 years before attempting to sell it to VMR 
in 2012. 

Federation for a Sustainable Environment (“FSE”) A local NGO focussed on addressing the adverse 
environmental impacts of mining and industrial activities 
on communities in South Africa. The FSE has worked 
within Blyvooruitzicht and its surrounds on a number of 
key environmental issues.

The South African Human Rights Commission 
(“SAHRC”)

A national institution responsible for promoting, helping to 
protect, and developing a culture of human rights in South 
Africa.  The SAHRC is currently assessing socio-economic 
impacts of mining on affected communities. 
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III.  Rights, Findings, and Responsibility

A. Right to Development

The right to development is broad-based and closely interconnected to a variety of other human rights, 
including the right to an environment not harmful to health or well-being and the right to adequate 
housing, which are explored in more detail in Sections III(B)(a) and III(C)(a) of this report. Given the 
breadth of the manner by which the right to development can be interpreted, this assessment is 
necessarily limited in its focus to certain elements of that right, primarily focusing on equal access to 
TGUQWTEGU�CPF�DCUKE�UGTXKEGU�CPF�VJG�HCKT�FKUVTKDWVKQP�QH�VJG�DGPGƒVU�QH�FGXGNQROGPV��
 
a. Legal and Normative Framework
Internationally, United Nations member states have undertaken to promote “higher standards of living, 
full employment and conditions of economic and social progress and development” through the Charter 
of the United Nations.73 The Universal Declaration of Human Rights likewise endorses the promotion 
of social progress and better standards of life, recognizing the right to non-discrimination, the right to 
participate in public affairs, and the right to an adequate standard of living.74 

Building on these principles, the UN General Assembly adopted in 1986 the United Nations Declaration 
on the Right to Development (“UNDRD”) by its resolution 41/128.75  Concretely, the UNDRD advocates 
that states have a duty to promote development processes that help ensure: “fair distribution of the 

73.  Preamble and art 55 of the Charter of the United Nations (1945).

74.  Preamble, arts 7, 21, 25 of the Universal Declaration of Human Rights (1948).

75.  While the United Nations Declaration on the Right to Development, 1986 (“UNDRD”) itself is not legally binding, many of its 
provisions are anchored in legally binding instruments as detailed below and importantly including the International Covenant 
on Economic, Social, and Cultural Rights and the African Charter on Human and Peoples’ Rights.  

Former Blyvooruitzicht Mine Village community recreational center.
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DGPGƒVUŬ�QH�FGXGNQROGPV�HQT�VJG�GPVKTG�RQRWNCVKQP�76 “equality of opportunity” in terms of access to basic 
resources and services;77 and “popular participation” with respect to development.78 

6JG�+PVGTPCVKQPCN�%QXGPCPV�QP�'EQPQOKE��5QEKCN��CPF�%WNVWTCN�4KIJVU�
ū+%'5%4Ŭ���TCVKƒGF�D[�5QWVJ�#HTKEC�
in early 2016, also recognizes that “all peoples have the right of self -determination” and that “[b]y virtue 
of that right they…freely pursue their economic, social and cultural development.” 79 It further safeguards 
“an adequate standard of living…including adequate food, clothing, and housing, and […] the continuous 
improvement of living conditions.”80 The Committee on Economic Social and Cultural Rights (“CESCR”)81 
JCU�CNUQ�TGEQIPK\GF�VJCV�#TVKENG����QH�VJG�+%'5%4��YJKEJ�URGEKƒGU�C�PWODGT�QH�TKIJVU�GOCPCVKPI�HTQO��
and indispensable for, the realization of the right to an adequate standard of living, should be read 
to include the right to water, which is inextricably linked to the highest standard of health, adequate 
housing and food, and securing livelihoods, amongst others.82 Access to adequate sanitation likewise 
falls within this sphere, as it is fundamental for human dignity and privacy.83 Retrogressive measures 
VCMGP�D[�UVCVG�RCTVKGU�YKVJQWV�LWUVKƒECVKQP�KP�TGNCVKQP�VQ�VJG�TKIJV�VQ�CP�CFGSWCVG�UVCPFCTF�QH�NKXKPI�Ť�
KPENWFKPI�YKVJ�TGURGEV�VQ�DCUKE�UGTXKEGU�NKMG�YCVGT�CPF�UCPKVCVKQP�Ť�CTG�RTQJKDKVGF�84

International commitments also reflect a close link between sustainable development and good 
environmental practice. The 2030 Agenda for Sustainable Development, adopted by the UN General 
Assembly on 25 September 2015, for example, states that “eradicating poverty…is the greatest global 
challenge and an indispensable requirement for sustainable development,” which includes economic, 
social and environmental dimensions.85 The notion that a healthy environment creates the conditions 
for social justice in terms of human flourishing and well-being is increasingly acknowledged at the 
international level.86 

Regionally, the right to development is explicitly protected by the African Charter on Human and 
2GQRNGUŨ�4KIJVU��YJKEJ�5QWVJ�#HTKEC�UKIPGF�CPF�TCVKƒGF�KP�������#TVKENG����QH�VJG�%JCTVGT�RTQXKFGU�VJCV�
“[a]ll peoples shall have the right to their economic, social, and cultural development with due regard 

76.  Article 2, s. 3 of the United Nations Declaration on the Right to Development 1986 holds that “States have the right and duty 
to formulate appropriate national development policies that aim at the constant improvement of the well-being of the entire 
population and of all individuals, on the basis of their active, free and meaningful participation in development and in the fair 
FKUVTKDWVKQP�QH�VJG�DGPGƒVU�TGUWNVKPI�VJGTGHTQO�Ŭ

77.  Article 8(1) of the UNDRD states that “States should undertake, at the national level, all necessary measures for the realization 
of the right to development and shall ensure, inter alia, equality of opportunity for all in their access to basic resources, 
education, health services, food, housing, employment and the fair distribution of income.  Effective measures should be 
undertaken to ensure that women have an active role in the development process.  Appropriate economic and social reforms 
should be carried out with a view to eradicating all social injustices.”

78.  Article 8(2) of the UNDRD. 

79.  Article 1.2 of the International Covenant on Economic, Social, and Cultural Rights (1996) (“ICESCR”).

�����#TVKENG����QH�VJG�+%'5%4��1VJGT��OQTG�URGEKƒE��+%'5%4�RTQXKUKQPU�CNUQ�CEEQTF�YKVJ�RTKPEKRNGU�CHƒTOGF�KP�VJG�70&4&��KPENWFKPI�VJG�
rights to work (requiring state parties to make efforts to achieve steady economic, social, and cultural development), education, 
health (requiring states parties to take steps to “improve all aspects of environmental and industrial hygiene), social security.

81.  The CESCR is a body of 18 independent experts that monitors implementation of the International Covenant on Economic, 
Social and Cultural Rights by its states parties.

82.  UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 15: Right of Water’ (2002) UN Doc, E/2002/11, 
Substantive Issues Arising in the Implementation of the ICESCR: The right to water (arts. 11 and 12 of the ICESCR), paras 
3 and 6 (state parties have an obligation to “progressively extend safe sanitation services, particularly to rural and deprived 
urban areas, taking into account the needs of women and children.”).

83.  UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 15: Right of Water’ (2002) UN Doc, E/2002/11, 
Substantive Issues Arising in the Implementation of the ICESCR: The right to water (arts. 11 and 12 of the ICESCR), para 29.

84.  UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 15: Right of Water’ (2002) UN Doc, E/2002/11, 
Substantive Issues Arising in the Implementation of the ICESCR: The right to water (arts. 11 and 12 of the ICESCR), at para 
19; General Comment 3 para 9.

85.  United Nations ‘Transforming our world: the 2030 Agenda for Sustainable Development’, available at https://
sustainabledevelopment.un.org/post2015/transformingourworld accessed on 12 January 2017. 

86.  See, e.g., CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), para 4 (noting that the 
right to the highest attainable standard of physical and mental health “embraces a wide range of socio-economic factors that promote 
conditions in which people can lead a healthy life, and extends to the underlying determinants of health, such as food and nutrition, 
housing, access to safe and potable water and adequate sanitation, safe and healthy working conditions, and a healthy environment.”).
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to their freedom and identity and in the equal enjoyment of the common heritage of mankind.”87 The 
Preamble of the Charter also emphasises this principle, providing that it is “essential to pay particular 
attention to the right to development.” Case law with respect to this right at the regional level has thus far 
been limited, but at a minimum, it has been held that development must improve peoples’ capabilities 
and choices88 and the right to development is violated when the development in question decreases 
the well-being of the community.89 Participation of interested and affected parties is essential, requiring 
consultation and communication throughout the development process.90 

Nationally, although there is no explicit right to development under South African law, the government 
has expressed an awareness of the right, attesting that it is both “indispensable” and “intrinsically 
linked to the enjoyment of economic, social, and cultural rights, which are essential in ensuring the 
enhancement of the quality of life of those afflicted by extreme poverty.”91 

National law reflects this purported commitment by protecting key elements of the right, and by structuring key 
legislation to facilitate development. No less than the preamble to the Constitution provides that its purpose 
is to “improve the quality of life of all citizens and to free the potential of each person,” while the Bill of Rights 
UCHGIWCTFU�C�PWODGT�QH�URGEKƒE�TKIJVU�TGNCVGF�VQ�GPUWTKPI�C�EQPVKPWQWU�KORTQXGOGPV�QH�VJG�RQRWNCVKQPŨU�NKXKPI�
conditions.92 The constitutional environmental right in South Africa further provides an explict link between 
sustainable development and the environment, enshrining the right to environmental protection “for the 
DGPGƒV�QH�RTGUGPV�CPF�HWVWTG�IGPGTCVKQPU�VJTQWIJ�TGCUQPCDNG�NGIKUNCVKXG�CPF�QVJGT�OGCUWTGU�VJCV�=Ų?�
E��UGEWTG�
GEQNQIKECNN[�UWUVCKPCDNG�FGXGNQROGPV�CPF�WUG�QH�PCVWTCN�TGUQWTEGU�YJKNG�RTQOQVKPI�LWUVKƒCDNG�GEQPQOKE�CPF�
social development.”93  The Constitutional Court has noted that “the environment and development are […] 
inexorably linked,” as “development cannot subsist upon a deteriorating environmental base.”94

Myriad pieces of national legislation help add content to these basic constitutional rights.  In the context 
of the intersection between the right to development and mining-affected communities, legislation and 
jurisprudence regarding basic service provision and the legal framework that details the socio-economic 
and environmental obligations of the mining industry are of particular relevance.  

i. Basic Service Provision  
#U�KU�VJG�ECUG�WPFGT�KPVGTPCVKQPCN�NCY��5QWVJ�#HTKECP�NCY�RTQVGEVU�VJG�TKIJV�QH�CEEGUU�VQ�UWHƒEKGPV�YCVGT�
CPF� CFGSWCVG� UCPKVCVKQP�� UWEJ� CEEGUU� KU� KPFKURGPUCDNG� VQ� VJG� HWNƒNOGPV� QH� C� TKIJV� VQ� FGXGNQROGPV��
5GEVKQP����QH�VJG�%QPUVKVWVKQP�IWCTCPVGGU�C�TKIJV�VQ�UWHƒEKGPV�YCVGT�CPF�TGSWKTGU�VJG�UVCVGŨU�TGCUQPCDNG�
measures to achieve the progressive realisation of this right.95 The National Water Act 36 of 1998 and 
the Water Services Act 108 of 1997 enshrine the national government’s “overall responsibility for and 
authority over the nation’s water resources and their use, including the equitable allocation of water for 
DGPGƒEKCN�WUGŲŬ�CPF�RTQXKFG�HQT�VJG�TKIJVU�QH�CEEGUU�VQ�DQVJ�DCUKE�YCVGT�UWRRN[�CPF�DCUKE�UCPKVCVKQP�96 

87.  Article 22 of the African Charter on Human and Peoples’ Rights (1981). 

88.  Centre for Minority Rights Development (Kenya) and Minority Rights Group (on behalf of Endorois Welfare Council) v Kenya case 
no. 276/03 para 297, available at http://caselaw.ihrda.org/doc/276.03/ accessed on 1 December 2016.

89.  Ibid. 

90.  Ibid.

91.  Department of International Relations and Cooperation media statement, 22 September 2016, available at http://www.dirco.
gov.za/docs/2016/un0923.htm accessed on 1 December 2016. 

�����6JGUG�KPENWFG�GSWCNKV[��FKIPKV[��CP�GPXKTQPOGPV�PQV�JCTOHWN�VQ�QPGŨU�JGCNVJ��CFGSWCVG�JQWUKPI��JGCNVJ�ECTG�UGTXKEGU��UWHƒEKGPV�
food and water, social security, and access to information held by the state and/or another person for the exercise or protection 
of any rights.  See South African Constitution, ss 9, 10, 24, 26, 27, 32.

93.  Section 24 of the Constitution.  

94.  Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, Department of Agriculture, 
Conservation and Environment, Mpumalanga Province and Others 2007 (6) SA 4 (CC) at para 44.

95.  Section 27 of the Constitution.

96.  Preamble of the National Water Act 36 of 1998; Water Services Act 108 of 1997.  

http://www.dirco.gov.za/docs/2016/un0923.htm
http://www.dirco.gov.za/docs/2016/un0923.htm
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An explicit right to electricity is less-well developed under South African law, but the Constitutional Court 
JCU�CHƒTOGF�VJCV�ūGNGEVTKEKV[�KU�QPG�QH�VJG�OQUV�EQOOQP�CPF�KORQTVCPV�DCUKE�OWPKEKRCN�UGTXKEGU�CPF�
has become virtually indispensable…”97 No less than the former Department of Minerals and Energy 
JCU� RWDNKEN[� CEMPQYNGFIGF� VJCV� ūGNGEVTKƒECVKQP� ITGCVN[� KORTQXGU� VJG� SWCNKV[� QH� NKHG� CPF� YGNHCTG� QH�
households.”98

(KPCNN[�� YJKNG� CNN� URJGTGU� QH� IQXGTPOGPV� OWUV� UVTKXG� VQ� HWNƒN� VJGUG� QDNKICVKQPU�� ūVJG� %QPUVKVWVKQP�
URGEKƒECNN[� GPVTGPEJGU� VJG� FGXGNQROGPVCN� FWVKGU� QH�OWPKEKRCNKVKGU�� =Ų?� =#?�OWPKEKRCNKV[� KU� QDNKIGF� VQ�
prioritise the basic needs of the community and to promote the social and economic development of 
the community.”99 Local government is explicitly charged with the provision and prioritisation of basic 
services, as well as the promotion of a safe and healthy environment as a general matter.100 

ii. Sustainable Mining 
The Mineral and Petroleum Resources Development Act 28 of 2002 (“MPRDA”) and its associated 
regulations function as the primary piece of legislation governing the mining industry, including with 
respect to licensing, operational management, and closure.  However, the broad aims of the MPRDA 
also reflect a commitment to the concept of human rights-based development; the law provides that 
OKPGTCN� GZRNQKVCVKQP� KP�5QWVJ�#HTKEC�OWUV�DG�FQPG� HQT� VJG�DGPGƒV�QH� CNN� CPF�RTQOQVG�GEQPQOKE�CPF�
social development.101 It further acknowledges the need to “promote local and rural development and 
the social upliftment of communities affected by mining.”102 To this end, mining rights holders are 
URGEKƒECNN[�EJCTIGF�YKVJ�EQPVTKDWVKPI�VQYCTFU�VJG�UQEKQ�GEQPQOKE�FGXGNQROGPV�QH�VJG�CTGCU�KP�YJKEJ�
they operate.103  

The primary way in which the MPRDA aims to achieve socio-economic upliftment is through its 
requirement that an applicant for a mining right must submit and adhere to a SLP, which must be approved 
and is purportedly then monitored by the country’s DMR, whose Minister is technically empowered to 

97.  Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) para 34.

98.  Ibid.

99.  Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) para 36.

100.  Sections 152, 153 of the Constitution. See also Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) para 
���Ť�����Le Sueur and Another v Ethekwini Municipality and Others (2013) ZAKZPHC 6, para 19, 22; see further Tracy Humby 
‘Localising Environmental Governance: The Le Sueur Case’ (2014) 17 4 PER, 1997 - 1669. 

101.  Preamble of the MPRDA. 

102.  Ibid.  

103.  Section 2(f)(i) of the MPRDA.

Neighbourhood park where residents dump rubbish in the absence of municipal refuse collection.
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withdraw mining licenses for SLP non-compliance.104 DMR guidelines state that an SLP should describe 
JQY�C�EQORCP[�YKNN�GPUWTG�VJCV�CHHGEVGF�EQOOWPKVKGU�YKNN�DGPGƒV�HTQO�VJG�QRGTCVKQP��KPENWFKPI�CHVGT�VJG�
relevant operation has closed.105�6JG�5.2�UJQWNF�VJGTGHQTG�FGVCKN�ūURGEKƒE�RTQITCOOGU�VQ�UCXG�LQDU�CPF�
manage downscaling and/or closure”106 and “ameliorate the social and economic impact” of closure, 
including by providing assessment and counselling services as well as training and re-employment 
programs.107�/KPKPI�TKIJVU�JQNFGTU�CTG�VJWU�QDNKIGF�VQ�DQNUVGT�C�FKXGTUKƒECVKQP�QH�UMKNNU�PQV�FGRGPFGPV�QP�
mining activities in order to help ensure the survival of affected communities after operational closure. 

The National Environmental Management Act 62 of 2008 (“NEMA”) and its associated regulations 
further protect the right to sustainable ecological development. The details of the NEMA framework are 
GZRNCKPGF�KP�OQTG�FGVCKN�KP�5GEVKQP�+++
$�
C���YJKEJ�URGEKƒECNN[�CUUGUUGU�VJG�KORCEV�QH�VJG�EQNNCRUG�QH�VJG�
/KPG�QP�VJG�TGUKFGPVUŨ�GPXKTQPOGPVCN�TKIJVU��DWV�KV�KU�UKIPKƒECPV�VJCV�0'/#�OCPFCVGU�VJCV�ūFGXGNQROGPV�
must be socially, environmentally and economically sustainable,”108 such that the negative impacts on 
“people’s environmental rights [must] be anticipated and prevented, and where they cannot be altogether 
prevented, are minimised and remedied.”109 Further, “the environment is held in a public trust for the 
RGQRNG� =CPF?� VJG�DGPGƒEKCN� WUG�QH� GPXKTQPOGPVCN� TGUQWTEGU�OWUV� UGTXG� VJG�RWDNKE� KPVGTGUVŲ�Ŭ110 As a 
general matter, NEMA therefore requires that people and their needs exist at the forefront of decision-
making, including in the context of mining.111  

b. Findings  
The interview process and additional interventions112 undertaken by the research team revealed that 
the Village has experienced a widespread and precipitous decline in both environmental113 and socio-
economic well-being since Mine’s collapse. Unemployment, the daily struggle to meet basic needs, 
and threatened termination of access to basic services dominated much of the discourse during the 
EQOOWPKV[�KPVGTXKGY�RTQEGUU���#NVJQWIJ�VJG�/KPG�TGCRGF�RTQƒVU�HQT�QXGT�UGXGP�FGECFGU��VJGTG�KU�CNOQUV�
nothing left to show for it after the operation’s sudden and unceremonious closure. An overwhelming 
OCLQTKV[�QH�KPVGTXKGYGGU�UVCVGF�VJCV�NKHG�KP�VJG�8KNNCIG�JCU�DGEQOG�ūGZVTGOGN[�FKHƒEWNVŬ�UKPEG�VJG�ENQUWTG�
of the Mine. 

K��7PGORNQ[OGPV��
#�OCLQTKV[�QH�VJQUG�KPVGTXKGYGF�ECOG�VQ�$N[XQQTWKV\KEJV�URGEKƒECNN[�VQ�YQTM�CV�VJG�/KPG�QT�KP�C�TGNCVGF�
service industry, or accompanied a family member who was so employed. Of those employed by the 
Mine itself, approximately 62% had worked at the Mine for over 10 years around the time of liquidation, 
and 40% of this cohort had worked at the Mine for over 20 years at that point. These former employees 
built lives, often with their families, in the Village over the course of their employment.  

104.  South Africa’s Centre for Applied Legal Studies, which as undertaken extensive analysis on the SLP system, has determined 
that despite this possible sanction, there have been only “two instances in which a mining right was withdrawn partially 
as a result of the mine’s non-compliance with its SLP. On the face of it, it would therefore appear that mining companies 
are not being held accountable for their SLP commitments.”   The Social and Labour Plan Series, Phase 1: System Design 
Trends Analysis Report, Centre for Applied Legal Studies (March 2016) 105, available at https://www.wits.ac.za/media/
wits-university/faculties-and-schools/commerce-law-and-management/research-ntities/cals/documents/programmes/
GPXKTQPOGPV�TGUQWTEGU�5QEKCN���CPF���.CDQWT���2NCPU���(KTUV���4GRQTV���6TGPFU���CPF���#PCN[UKU��������
/CTEJ��������RFH accessed on 12 January 2016.

105.  Paragraph 1.2 of the Department of Mineral Resources’ Revised Social and Labour Plan Guidelines (October 2010) (the “SLP 
Guidelines”); see also reg 46 of the MPRDA Regulations. 

106.  Paragraph 4.4 of the SLP Guidelines.

107.  Paragraph 4.4 of the SLP Guidelines; see also reg 46(d) of the MPRDA.

108.  Section 2(3) of NEMA.  

109.  Section 2(4)(a)(i) of NEMA. 

110.  Section 2(4)(b)(o) of NEMA.

111.  Section 2(2) of NEMA. 

112.  Lawyers for Human Rights represented the community in several cases against the government in respect of access to 
water, sanitation, and electricity during the period of June 2015 through October 2016.

113.  Section III(B)(b).
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As the primary employer and economic driver in the immediate area, the sudden closure of the Mine has had, 
in the words of Committee member Pule Molefe, “a devastating impact” on the Village itself, and is directly 
EQPPGEVGF�VQ�C�UKIPKƒECPV�FGENKPG�KP�EQOOWPKV[�KPEQOG�CPF�OCTMGF�KPETGCUGU�KP�WPGORNQ[OGPV��TGNCVGF�
poverty, and crime.114 Before closure, nearly 70% of survey respondents reported earning over R4 000 per 
month; today, nearly half of all respondents reported monthly incomes of less than R2 000, with most relying 
on informal piece work and/or hand-outs to survive. A full 75% of respondents reported being unemployed 
today. A similar percentage reported their fruitless search for employment since the closure of the Mine. 

6JGTG� FQGU� PQV� CRRGCT� VQ� DG� CP[� TGNKGH� QP� VJG� JQTK\QP�� � +PVGTXKGYGGU� EKVGF� C� PWODGT� QH� UKIPKƒECPV�
QDUVCENGU�VQ�ƒPFKPI�PGY�GORNQ[OGPV��KPENWFKPI�CIG��HQTGKIP�OKITCPV�UVCVWU��CPF�VJG�HCEV�VJCV�VJG[�JCXG�
UMKNNU�URGEKƒECNN[�TGNCVGF�VQ�C�OKPKPI�KPFWUVT[�KP�UJCTR�FGENKPG��+PFGGF��“[t]he mining industry was built 
on foreign labour and now the laws have changed and we have been dumped” said one Village resident 
YJQ�TGSWGUVGF�CPQP[OKV[��ū2QXGTV[�KU�UQ�GXKFGPV�Ť�ITQYP�CDNG�DQFKGF�OGP��YKNNKPI�VQ�YQTM��YJQ�FQPŨV�
have shoes.”115�6JKTV[�ƒXG�RGTEGPV�QH�TGURQPFGPVU�KPFKECVGF�VJCV�VJG�QPN[�GFWECVKQP�QT�SWCNKƒECVKQP�VJG[�
EWTTGPVN[�JCXG� KU�C�OKPG�TGNCVGF�EGTVKƒECVKQP��C�OGTG�����QH� VJQUG� KPVGTXKGYGF�UVCVGF� VJCV� VJG[�CNUQ�
matriculated from high school.  Respondents were primarily skilled in mining-related work and reported 
limited exposure to formal education or alternative livelihood training. 

Village resident Elizabeth Magrietha Jansen reported that “we are just living in Blyvoor, there are no 
jobs here. I’ve tried to get a job but I am told that I am too old.  And the mining industry around us is 
crumbling,”116 while Deborah Thoresson stated that “age is counting against me and I have very good job 
experience but I don’t think vacancies exist in other mines.”117�-CVTKPC�/QMIQVJQ�FGUETKDGF�VJG�FKHƒEWNV[�
QH�JCXKPI�UKIPKƒECPV�RCUV�GZRGTKGPEG�KP�C�OKPG�UWRRQTV�UGTXKEG�TCVJGT�VJCP�JCXKPI�DGGP�GORNQ[GF�D[�VJG�
Mine directly: “those who worked underground have papers from the liquidator showing that they worked 
for the Mine.  I worked for the Recreation Club and I have nothing to show that I have previously been 
GORNQ[GF�Ŭ�+PUVGCF��UJG�JCU�VCMGP�VQ�XQNWPVGGTKPI�YKVJKP�VJG�EQOOWPKV[��5JG�YQTMU�VQ�ūENGCP�WR�$N[XQQT�Ť�
there are about 100 of us who volunteer to do this without being paid,” given that few municipal services 
Ť�KPENWFKPI�TWDDKUJ�EQNNGEVKQP�Ť�JCXG�DGGP�GZVGPFGF�VQ�VJG�CTGC�RQUV�RTQXKUKQPCN�NKSWKFCVKQP�118 

Testimony provided during interviews further revealed that Mine employees and the surrounding Village 
had little to no warning of the operation’s closure, leaving them unprepared for unemployment.  “No one 
actually told us that the Mine was going to enter into liquidation” said Deborah Thoresson.119  Others 
echoed this view.  Comfort Zwane, former Mine payroll coordinator stated that “we were reaching targets 
and paying bonuses. [VMR] had taken away the payroll department’s access to the bank accounts, so 
we had no idea that there were any problems.  It was a huge surprise to us when they announced that 
the Mine was to be liquidated”.120 Pule Molefe similarly reported that, “we were never told [in advance].  It 
came as shock to us, one morning when we woke up and went to work, we were told Blyvoor is going to be 
liquidated.”121 Resident Obakeng Cecilia Nkomo noted that “when I went to the shaft - when I arrived at the 
gate, it was locked. My supervisor told me I must sit at home because the Mine is going to be liquidated 
and they will tell us what will happen next, but since then, we have just been sitting at home.”122 

114.  Interview with Pule Molefe, 26 October 2016.

115.  Interview with anonymous, 31 July 2016.

116.  Interview with Elizabeth Magrietha Jansen, 11 November 2016.

117.  Interview with Deborah Thoresson, 11 November 2016.

118.  Interview with Katrina Mokgotho, 11 November 2016.

119.  Interview with Deborah Thoresson, 11 November 2016.

120.  Interview with Comfort Zwane, 29 November 2016.

121.  Interview with Pule Molefe, 28 November 2016.

122.  Interview with Obakeng Cecilia Nkomo, 9 November 2016.
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Ninety percent of the survey respondents could not recall having had access to training opportunities 
during or just after the liquidation process in order to mitigate the impact of closure and their subsequent 
unemployment. A similar percentage could recall no trainings or development opportunities provided to 
the surrounding community either.  This inaction is striking in light of a commitment by the Mine in its 2012 
SLP123�Ť�WRFCVGF�OGTGN[�QPG�[GCT�RTKQT�VQ�NKSWKFCVKQP�Ť��VQ�CEVKXGN[�OCPCIG�VJG�PGICVKXG�UQEKQ�GEQPQOKE�
impacts of mass retrenchment, downscaling or closure on its employees and the surrounding community 
by deploying a multi-pronged plan in such events.124 Relevant initiatives were intended to include: 

. establishing “strong lines” of regular communication with affected employees;  

.  working with the Department of Labour to facilitate counselling, skills training to “assist [affected 
employees] to locate alternative employment after closure,” and 

.  creating a “Job Advice Centre” to aid in identifying alternative employment or income-generating 
opportunities in collaboration with local government.125

The SLP further notes that this strategy for “managing downscaling and closure” was to be funded 
jointly by the Mine and the Department of Labour.”126

+PVGTXKGYU�YKVJ�DQVJ�TGUKFGPVU�CPF�NKSWKFCVQT�.GKIJ�4QGTKPI�EQPƒTO�VJCV�PQ�UWEJ�KPKVKCVKXGU�YGTG�RWV�KP�
place despite that most employees were immediately “suspended” in terms of South African insolvency 
law and effectively rendered unemployed once liquidation proceedings were invoked.127 According 
to Roering, the cessation of the Mine was governed by insolvency law rather than the MPRDA and 
associated regulations.128�(TQO�C�NKSWKFCVQTŨU�RGTURGEVKXG��VJGTGHQTG��VJG�5.2�Ť�TGSWKTGF�CPF�IQXGTPGF�
D[� VJG�/24&#�Ť� KU�GUUGPVKCNN[� KTTGNGXCPV� KP�UWEJ�EKTEWOUVCPEGU��FGURKVG� VJCV� VJG�/24&#�OCPFCVGU�
VJCV�VJG�5.2�KU�NGICNN[�DKPFKPI�WPVKN�VJG�&/4�JCU�KUUWGF�C�ūOKPG�ENQUWTG�EGTVKƒECVGŬ�EQPƒTOKPI�VJCV�VJG�
operation has been properly closed and rehabilitated.129  As detailed in Section III(A)(c)(i), the Mine’s 
FORVXUH�FHUWL̨FDWH�ZDV�QHLWKHU�VRXJKW�QRU�LVVXHG�

The Department of Labour likewise does not appear to have participated in any of the initiatives included in 
the SLP to mitigate the impact of mass unemployment on the community, although the liquidators were in 
contact with the Department.130  “There were no job centres set up, no trainings or counselling provided by 
the Department of Labour,” said Comfort Zwane. “The most the Department did for us is visit the property 
VQ�VGNN�WU�JQY�VQ�ENCKO�WPGORNQ[OGPV�=DGPGƒVU?��9G�YGTG�NGHV�YKVJQWV�CP[�QH�VJGUG�RTQVGEVKQPU�Ŭ131  

123.  The 2012 SLP appears to be the document prepared for the process of converting the “old order mining right” to a “new order 
OKPKPI�TKIJV�Ŭ�CU�YCU�TGSWKTGF�WPFGT�5QWVJ�#HTKECP�OKPKPI�NCY��6JG�TGUGCTEJ�VGCO�YCU�WPCDNG�VQ�EQPƒTO�YJGVJGT�VJG������
SLP was actually submitted during this process and/or approved by the state. 

124.  Regulation 46 of the MPRDA.

������$N[XQQTWKV\KEJV�)QNF�/KPG�8KNNCIG�/CKP�4GGH�&4&)QNF�5QEKCN�CPF�.CDQWT�2NCP�
���������Ť����
126.  Ibid at 81. 

127.  Interview with Leigh Roering, 11 November 2016.  See also Insolvency Act 24 of 1936, ss 39, 98A.  While employee suspension 
technically differs from retrenchment from a labour law perspective, suspended employees are deemed to be unemployed 
and entitled, for example, to claim unemployment insurance from the state.

128.  Interview with Leigh Roering, 5 August 2016 and 11 November 2016. 

129.  Interview with Leigh Roering, 5 August 2016.  See also Reg 43 of the MPRDA.

130.  Interview with Leigh Roering, 11 November 2016.

131.  Interview with Comfort Zwane, 28 November 2016.
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ii. Basic Needs 

The enormous spike in unemployment and associated income decline in the Village has impacted 
on residents’ ability to meet basic needs. Close to 60% of respondents reported not having enough 
money to buy food, and a similar percentage reported being unable to support their children. During the 
interview process, a collective sense of hopelessness pervaded. Resident Morotei Mojoale noted that 
“[l]ife has become very hard because we don’t have anything to eat in Blyvoor.  Kids are forced to leave 
school because we cannot afford to send them.”132 Elizabeth Magrietha Jansen reported “[w]e are living 
on senseless piece jobs that pay nothing.  We can’t afford the basics for our kids.  We are struggling 
to continue to send them to school.”133  

Nearly 20% of respondents rely exclusively on charitable hand-outs or assistance from extended family 
members in order to survive. Resident Meisie Thamae reported that the “[c]losure of the mine has 
CHHGEVGF�WU�DCFN[�� �9G�CTG�WPGORNQ[GF�CPF�YG�ECPŨV�ƒPF�GORNQ[OGPV��9G�CTG�UVTWIINKPI�VQ�HGGF�VJG�
children and ourselves.”134 She, like others, informed the research team that, “[m]y children get lunch 
from the food programme after school, but sometimes there isn’t enough to feed all the children and 
mine don’t get any.  It is mostly on Saturdays, when we make sure to go very early, that my children 
[manage to] get lunch from the food programme.”135

An interview with the head of a local soup kitchen, Charles De La Harpe, illustrates the community’s 
plight. The feeding scheme was established just three months after the Mine entered into liquidation, 
and today aims to feed at least 200 children per day. However, De La Harpe stated that while “the project 
was initially aimed at feeding hungry children, there is a lot of suffering and poverty in Blyvoor, so today 
we try to feed [anyone] who is hungry and doesn’t have enough money for food. There is no relief in 

132.  Interview with Morotei Mojoale, 11 November 2016.

133.  Interview with Elizabeth Magrietha Jansen, 11 November 2016.

134.  Interview with Meisie Thamae, 11 November 2016.

135.  Ibid.
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sight.”136 Survey respondents regularly asked research team members for help meeting basic needs, 
including providing access to food aid, during the interview process.

Although interview respondents could not recall any substantive government interventions undertaken 
in an effort to help alleviate the growing desperation,137 government at multiple levels appears to 
recognise that the Village is in crisis.138 

At the local government level, two elected community representatives, or councillors, for the Municipality 
live within the Village. Testimony provided by Joseph Rammusa, a member of the Committee, indicated 
that these councillors have long attended Committee meetings and therefore would be intimately 
familiar with the various challenges facing most Village residents.139 

National government is similarly mindful. In June 2015, the Minister of Mineral Resources convened 
an “urgent” meeting to address the “humanitarian challenges facing those who worked at the [Mine] 
and who stay in surrounding areas.”140  The DMR subsequently announced the formation of a 
governmental task team, noting that it would oversee interventions including distribution of “distress 
packages” in the short term, “as the team explores…long term measures including environmental, 
economic, and infrastructural concerns.”141 The DMR further acknowledged the broader importance 
of the socio-economic impacts associated with the Mine’s collapse, stating “it is crucial that we 
learn from this, in order to prevent a similar situation from occurring when a mine is liquidated.”142 
Nevertheless, the DMR acknowledged in a meeting with the research team that interventions have 
so far been limited, in spite of the deepening crisis. Representatives simply noted that the DMR is in 
communication with the Municipality and the Department of Social Development (“DSD”), but declined 
to further elaborate.143

The DSD144�KVUGNH�TGRQTVGF�VJG�FKHƒEWNV[�QH�OQWPVKPI�C�HQTOCN�KPVGTXGPVKQP�KP�VJG�8KNNCIG��FGURKVG�JCXKPI�
observed an “overwhelming feeling of hopelessness” amongst residents because “these people cannot 
go anywhere else and won’t be able to work again. They are in despair.”145  Representatives described 
initiating “community dialogues” in the Village in October 2015 in order to determine key challenges 
facing the residents.146  However, they have so far been unable to take further steps, citing a lack of 

136.  Interview with Charles De La Harpe, 25 October 2016.

137.  Approximately 10% of respondents could recall some limited government interventions, including canvassing by the 
Department of Social Development and various food parcels deliveries.  

138.  Approximately 10% of respondents could recall some limited government interventions, including canvassing by the 
Department of Social Development and various food parcels deliveries.  

139.  Interview with Joseph Rammusa, 29 November 2016.

140.  ‘SA: Minister calls urgent meeting on Blyvooruitzicht matter’ Policty.org.za 11 June 2015 available at http://www.polity.org.za/
article/sa-minister-calls-urgent-meeting-on-blyvooruitzicht-matter-2015-06-11 accessed on 1 December 2016.  Attendees of 
the meeting purportedly included representatives from the Departments of Cooperative Governance and Traditional Affairs, 
Water Affairs and Social Development, as well as the Merafong City Local Municipality.

141.  ‘Dpt. of MR: Intergovernmental task team intervenes in Blyvooruitzicht matter’ Polity.org.za 12 June 2015 available at http://
www.polity.org.za/article/dpt-of-mr-intergovernmental-task-team-inervenes-in-blyvooruitzicht-matter-2015-06-12 accessed on 
1 December 2016.

142.  ‘Dpt. of MR: Intergovernmental task team intervenes in Blyvooruitzicht matter’ Polity.org.za 12 June 2015 available at http://www.polity.
org.za/article/dpt-of-mr-intergovernmental-task-team-inervenes-in-blyvooruitzicht-matter-2015-06-12 accessed on 1 December 2016.

143.  Interview with Jimmy Segale of the Department of Mineral Resources, 11 August 2016.

144.  The DSD is charged with management and oversight of social security in the country, including the administration of 
“developmental social welfare services that aim to reduce poverty…through sustainable development”.  See DSD website 
available at  JVVR���YYY�FUF�IQX�\C�KPFGZ�RJR!QRVKQP�EQOAEQPVGPV�VCUM�XKGY�KF����+VGOKF��� accessed on 1 December 2016. 

145.  Interview with Mpho Mngxitama of the Department of Social Development, 4 August 2016.

������6JGUG�ƒPFKPIU�RWTRQTVGFN[�KPENWFGF�WPGORNQ[OGPV�CPF�RQXGTV[�ECWUGF�D[�VJG�NKSWKFCVKQP�QH�VJG�/KPG��HQTEKPI�TGUKFGPVU�VQ�
rely primarily on hand-outs from their families and charities; a striking spike in crime post-liquidation; poor basic services; 
lack of information regarding the future of the area, including with respect to whether the Mine will be re-opened and/
or if former employees will receive pay-outs; work permit and passport problems amongst foreign migrant workers; and 
housing-related concerns, particularly around security of tenure.  Interview with Mpho Mngxitama of the Department of 
Social Development, 4 August 2015.
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TGUQWTEGU�� NKOKVGF�EQOOKVOGPV� HTQO�QVJGT�IQXGTPOGPV�FGRCTVOGPVU�� CPF� VJG� NQIKUVKECN�FKHƒEWNVKGU�
associated with coordinating efforts of three tiers of government as a general matter.147 

The South African Human Rights Commission also indicated in a meeting with the research team that 
YJKNG�KV�YCU�CYCTG�QH�VJG�EJCNNGPIGU�HCEKPI�VJG�TGUKFGPVU��C�ƒNG�QP�VJG�8KNNCIG�JCF�DGGP�ūRTQEGFWTCNN[�
closed” due to a variety of funding and capacity constraints.148 A senior representative of the Commission, 
however, highlighted the Commission’s continued interest in the plight of the Village residents and 
CHƒTOGF�C�EQOOKVOGPV�VQ�KPXGUVKICVKPI�CPF�UWRRQTVKPI�VJKU�EQOOWPKV[�CPF�QVJGTU�NKMG�KV�KP�HWVWTG�149  

iii. Basic Services 
As detailed in Section II(B)(a), the Mine while in operation functioned as a near “quasi-state” in terms 
of service provision to the Village, taking responsibility for maintaining access to water, sanitation, and 
electricity. At provisional liquidation, however, access to these services was threatened; the Municipality 
TGRQTVGF�VJCV�KV�JCF�PGKVJGT�VJG�ƒPCPEKCN�TGUQWTEGU�PQT�VJG�ECRCEKV[�VQ�KPEQTRQTCVG�VJG�8KNNCIG�KPVQ�KVU�TGCNO�
of service provision and could only attempt to supply water tanks to the area in place of the running water 
to which the community had long had access.150 The Municipality said that it had no duty to intervene in 
this manner because, inter alia, the Village is located on “private property,” which is not incorporated as 
a formal township within its jurisdiction.151 But continued access to these services is crucial: the Village 
simply “won’t survive without water or electricity,” stated resident Katrina Mokgotho.152  

In 2015, the Village thus experienced multiple sudden terminations of its piped water supply, with wide-
TCPIKPI�KORCEVU�Ť�KPFKXKFWCNU�HQTEGF�VQ�TGNKGXG�VJGOUGNXGU�KP�UWTTQWPFKPI�ƒGNFU�DGECWUG�VJG�UCPKVCVKQP�
system relies on a piped water supply to function, a near permanent collapse of the water infrastructure 
FWG�VQ�NCEM�QH�RTGUUWTG�KP�VJG�RKRGU��CPF�VTGOGPFQWU�FKHƒEWNVKGU�HQT�VJG�UEJQQNU�CPF�JGCNVJ�ENKPKEU�KP�VJG�
community.153 When a water truck visited the sprawling Village during these terminations, community 
OGODGTU�Ť�CPF�RCTVKEWNCTN[�YQOGP�Ť�TGRQTVGF�YCKVKPI�HQT�JQWTU�KP�VJG�EQNF�HQT�VJG�VTWEM��UQOGVKOGU�
to no avail, and needing to walk long distances when it did arrive.154 In each instance of termination, 
the community was forced to turn to the courts to obtain water reconnection, and in October 2016 
managed to secure a court order requiring local government to develop a plan to ensure sustainable 
access to water and sanitation.155  

The Village has faced similar challenges with respect to access to electricity. In the immediate aftermath 
of the Mine’s collapse, an electricity termination had a severe impact on the community, with violent 

147.  Interview with Mpho Mngxitama of the Department of Social Development, 4 August 2015.  DSD made reference to a 
government project purportedly intended to intervene in mining-affected communities in order to assist with unemployment 
including with respect to re-skilling, but noted that commitment from other departments has so far been lacking, as they 
simply do not view socio-economic upliftment as part of their core work. DSD reported that it “is ready, but we must mobilize 
our provincial colleagues for resources and our fellow government departments for additional support.”

148.  Interview with Matthew Du Plessis of the South African Human Rights Commission, 5 August 2016; telephone call with 
Matthew Du Plessis on 6 December 2016.  

149.  Telephone call with Matthew Du Plessis of the South African Human Rights Commission, 6 December 2016.  

������(KTUV�4GURQPFGPVŨU�#PUYGTKPI�#HƒFCXKV��Molefe and 1 Other v Merafong City Local Municipality and 10 Others unreported case 
no. 85928/15, paras 98.5; 144.1; 154.

������(KTUV�4GURQPFGPVŨU�#PUYGTKPI�#HƒFCXKV��Molefe and 1 Other v Merafong City Local Municipality and 10 Others unreported case 
no. 85928/15, paras 118.2; 138; 144.2.

152.  Interview with Katrina Mokgotho, 11 November 2016.

������(QWPFKPI�CHƒFCXKV�QH�2WNG�/QNGHG��/QNGHG�����1VJGTU�X�/GTCHQPI�%KV[�.QECN�/WPKEKRCNKV[�����1VJGTU�WPTGRQTVGF�ECUG�PQ��
����������RCTC����CPF��HQWPFKPI�CHƒFCXKV�QH�2WNG�/QNGHG�KP�/QNGHG���+�1VJGT�X�/GTCHQPI�%KV[�.QECN�/WPKEKRCNKV[������1VJGTU�
unreported case no. 85928/15, para 60.2.

������(QWPFKPI� CHƒFCXKV� QH� 2WNG�/QNGHG��/QNGHG� �� ��1VJGTU� X�/GTCHQPI�%KV[� .QECN�/WPKEKRCNKV[� �� ��1VJGTU unreported case no. 
42203/15, para 36; 61.

155.  /QNGHG�����1VJGTU�X�/GTCHQPI�%KV[�.QECN�/WPKEKRCNKV[�����1VJGTU�unreported case no. 42203/15 and Molefe v Merafong City 
.QECN�/WPKEKRCNKV[�����1VJGT unreported case no. 88064/15.  The court order allows the Municipality 120 days to prepare and 
submit the plan, which process must include community consultation.  The relevant time period had not elapsed at the time 
of this report’s publication.  
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crime and infrastructure theft skyrocketing.156 Although electricity was subsequently re-connected, 
Eskom alerted the Village in late 2015 that it again intended to terminate. In addition to violence and 
crime, a disconnection also affects access to water and sanitation: the water pumps for the area rely 
on electricity. Resident Elizabeth Magrietha Jansen warned that the Village’s survival in the absence of 
electricity was questionable:  “If they switch off electricity, the same thing that happened in 2013, where 
three people were being killed per day by [those who] came in to steal all the infrastructure, will happen 
again.  If the lights go out and the water goes off, the same thing will happen.”157

In the early months of 2016, urgent negotiations between Eskom and the Village led to an agreement by 
which residents would cover the cost of a bulk electricity supply to the Village for several months, while 
Eskom attempted to install individual electricity metres to the homes in the Village by mid-year. Whilst 
the Committee organized and collected payment from thousands of residents over this period, and the 
community initiated a subsequent court case158 to deem the Village within Eskom’s supply jurisdiction, 
future provision of electricity still remains uncertain. The cost of the bulk electricity supply and the 
inability to monitor individual household use have presented enormous challenges for the Village. “We 
have asked for the installation of electricity metres and we thought that our negotiations with Eskom 
were going to allow this to happen.  So far, it hasn’t.  We don’t know what is next, but we aren’t asking 
for hand-outs.  We want to be able to pay for our electricity like anyone else living in South Africa,” 
said Pule Molefe.159  

Private and state stakeholders are aware of these challenges. Both the DMR and Roering, for example, 
reported that although they had each spoken to the Municipality about proclaiming the Village as a formal 
township, in order to more easily facilitate basic service delivery, the Municipality has so far declined.160 
Provincial and national government have likewise failed to substantively assist. In September 2015, 
C�OGODGT�QH�VJG�TGNGXCPV�RTQXKPEKCN�IQXGTPOGPVŨU�'ZGEWVKXG�%QWPEKN�
VJG�ū/'%Ŭ��URGEKƒECNN[�EJCTIGF�
with coordinating “the effective functioning of local government” and “accelerating service delivery”161 
convened a meeting with various stakeholders to consider the problem of continuing access to water 
and electricity in the Village. No solution was reached. The MEC instead simply foreshadowed a time 
when the Village “will turn into dark city…A ghost town…[and] all existing infrastructure is going to 
potentially be at risk of scrap metal dealers.”162 The Ministers of Water and Sanitation and Cooperative 
Governance, respectively, later opposed the Village’s court application seeking the intervention of the 
PCVKQPCN�IQXGTPOGPV�KP�VJG�YCVGT�ETKUKU��0GKVJGT�TGIKQPCN�PQT�PCVKQPCN�IQXGTPOGPV�JCU�VJWU�HCT�UGGP�ƒV�
to substantively assist in facilitating the Village’s continued access to basic services. 

c. Responsibility 
6JG�TGCNKV[�HCEKPI�TGUKFGPVU�VQFC[�TGXGCNU�VJCV�VJG�EQOOWPKV[�JCU�PQV�DGPGƒVGF�KP�CP[�UWUVCKPCDNG�YC[�
HTQO�VJG����[GCTU�VJCV�VJG�/KPG�YCU�KP�QRGTCVKQP��6JG�8KNNCIG�KU�PQY�UKIPKƒECPVN[�YQTUG�QHH�UKPEG�VJG�
Mine’s collapse into provisional liquidation, in violation of the residents’ right to development and, in 
OCP[�KPUVCPEGU�� KP�XKQNCVKQP�QH�VJG�FQOGUVKE�NCYU�VJCV�CTG�KPVGPFGF�VQ�GPUWTG�HWNƒNOGPV�QH�VJKU�TKIJV��
Various state and private actors bear responsibility.  

156.   Paul Burkhardt ‘Blyvooruitzicht: The fallout from a gold mine’s closure’ Moneyweb 18 December 2013 available at http://www.
moneyweb.co.za/archive/blyvooruitzicht-the-fallout-from-a-gold-mines-clos/  accessed on 18 November 2016.

157.  Interview with Elizabeth Magrietha Jansen, 11 November 2016.

158.  /QNGHG�����1VJGT�X�/GTCHQPI�%KV[�.QECN�/WPKEKRCNKV[�����1VJGTU unreported case no. 47104/15

159.  Interview with Pule Molefe, 28 November 2016.

160.  Interview with Jimmy Segale of the Department of Mineral Resources, 11 August 2016; interview with Leigh Roering, 5 
August 2016.

161.  See Gauteng Province Co-Operative Governance and Traditional Affairs website available at http://www.provincialgovernment.
co.za/survey/37/Gauteng/Co-operative-Governance-and-Traditional-Affairs accessed on 1 December 2016.

162.  ‘Bleak outlook for Blyvooruitzicht villages’ Business Day 24 September 2015 available at http://www.bdlive.co.za/business/
OKPKPI������������DNGCM�QWVNQQM�HQT�DN[XQQTWKV\KEJV�XKNNCIGTU�accessed on 1 December 2016.

http://www.provincialgovernment.co.za/survey/37/Gauteng/Co-operative-Governance-and-Traditional-Affairs
http://www.provincialgovernment.co.za/survey/37/Gauteng/Co-operative-Governance-and-Traditional-Affairs
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i. Failure to abide by and enforce socio-economic obligations of the mining law 
The initiation of insolvency proceedings rather than pursuing proper mine closure has effectively 
eliminated the protection that should otherwise be provided to both Mine employees and the surrounding 
community to mitigate the socio-economic impacts of an operation’s end of life. Relevant stakeholders 
appear to believe that the country’s insolvency laws supplant the MPRDA and its associated regulations, 
as well as the NEMA principle dictating that people and their needs must be at the forefront of decision-
making with respect to mining-related activities. This sets a dangerous precedent for the declining gold 
industry. Provisions of the mining law in particular may be read to include instances of insolvency as 
detailed below and must be enforced by the DMR. However, if the law is not so interpreted, it must be 
amended.  Indeed, if liquidation provides an escape from such obligations, there is little incentive for 
FRUSRUDWLRQV�ZLWK�PDWXUH�DVVHWV�WR�IXǪOO�WKHP���

As noted in Sections III(A)(a)(ii) and III(B)(a) the MPRDA is clear that companies contemplating downscaling 
and/or closure must implement mitigation measures to “ameliorate the social and economic impact” of 
closure.163 Although such commitments were acknowledged and planned for in the Mine’s 2012 SLP, 
neither Mine management, the majority shareholders and board members,164nor the team of liquidators 
honoured these obligations in the context of the Mine’s insolvency, which left thousands unemployed.165 

“Everyone knows the jobs aren’t coming back,” stated liquidator Roering.  Although the liquidators report 
having no knowledge of the contents of the SLP and believe that they anyway do not pertain to their 
work, Roering acknowledged the “desperation” of the Village and on this basis initiated preferential 
ETGFKVQT�RC[OGPVU�VQ�HQTOGT�/KPG�GORNQ[GGU�GXGP�DGHQTG�VJG� KUUWCPEG�QH�C�ƒPCN�QTFGT�QH� NKSWKFCVKQP�
(normally the point at which such payments are effected). Broader interventions to facilitate future 
GORNQ[OGPV�QRRQTVWPKVKGU�Ť�KPENWFKPI�VJG�NQYGT�EQUV�KPKVKCVKXGU�VQ�YJKEJ�VJG�/KPG�EQOOKVVGF�KP�KVU�5.2�
such as providing help to “formulate employee CVs, [setting up] interactions with potential employers, 
and training in interview techniques”166�Ť�YGTG�UKORN[�PGXGT�KPKVKCVGF�D[�VJG�/KPGŨU�DQCTF�
EQORQUGF�
entirely of representatives of its majority shareholders, DRD and VMR) nor by the liquidator at a later 
point.  It must likewise be noted that pursuant to the SLP, some R25 500 000 was purportedly available to 
GHHGEV�VJG�UVTCVGI[�HQT�JWOCPGN[�OCPCIKPI�VJG�ENQUWTG�KORCEV��VJG�5.2�CVVGUVU�VJCV�VJKU�YCU�ūUWHƒEKGPV�
provision” even in the event of unforeseen closure or downscaling.167 Presuming this amount was ring-
fenced to give effect to the commitment of having it “available at any given time,” it is striking that no 
interventions to assist former employees or the Village have been undertaken. 

6JG�/KPGŨU�DQCTF�UGGOU�VQ�JCXG�CNUQ�HCKNGF�VQ�CDKFG�D[�PQVKƒECVKQP�RTQEGFWTGU�TGSWKTGF�D[�VJG�OKPKPI�
law to help limit the socio-economic consequences of closure and mass unemployment. Section 52 
QH� VJG�/24&#�RTQXKFGU� VJCV�YJGTG�C�OKPKPI�QRGTCVKQP� KU� HCEKPI�URGEKƒE�ƒPCPEKCN�EQPUVTCKPVU�QT�YKNN�
be downscaled such that 500 employees or more will lose their jobs, the mining right holder must 
notify the Minister and make recommendations regarding the expected socio-economic and labour 
impacts.168�(CKNWTG�VQ�FQ�UQ�KU�C�EQPVTCXGPVKQP�QH�VJG�/24&#��RCTVKEWNCTN[�CU�UWEJ�PQVKƒECVKQP�RTQXKFGU�
the Minister with a manner in which to intervene, before it is too late. DMR representatives said that the 
department did not intervene in these or related matters at the time of liquidation because it was not 

163.  Regulation 46(d) of the MPRDA. 

164.  As detailed in Section II(B), a dispute arose between DRD and VMR regarding which entity actually owned the Mine in its 
last years.  DRD did not respond to written questions and was not able to schedule a meeting with the research team; VMR 
told the research team in an email dated 12 July 2016 to contact the liquidators with all queries.  In any event, community 
KPVGTXKGYU�KPFKECVG�VJCV�PGKVJGT�UJCTGJQNFGT�HWNƒNNGF�VJG�5.2�QDNKICVKQPU�FGUETKDGF�JGTGKP��

������(QTOGT� GORNQ[GGU� CTG� VGEJPKECNN[� ūUWURGPFGFŬ� TCVJGT� VJCP� ūTGVTGPEJGFŬ� RWTUWCPV� VQ� TGNGXCPV� NCDQWT� NCY� FGƒPKVKQPU�� DWV�
practically speaking are left unemployed. 

166.  Blyvooruitzicht Gold Mine Village Main Reef/DRDGold Social and Labour Plan (2012) 75.

167.  Ibid at 81.

168.  Sections 52(1)(b) of the MPRDA.
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informed that the Mine had initiated insolvency proceedings until after the fact.  Despite the fact that the 
/KPG�YCU�ENGCTN[�ƒPCPEKCNN[�FKUVTGUUGF�RTKQT�VQ�VJG�FGEKUKQP�VQ�NKSWKFCVG�CPF�PGCTN[�VJG�GPVKTG�YQTMHQTEG�
YCU�KOOGFKCVGN[�NGV�IQ�VJGTGCHVGT��PQVKƒECVKQP�YCU�RWTRQTVGFN[�PQV�RTQXKFGF���6JG�&/4�JCU�RWTUWGF�PQ�
sanction for this violation.169

ii. Failure to facilitate continued access to basic services 
It is an unfortunate reality that many mining villages in South Africa today exist or are perceived by 
municipalities responsible for service provision to exist separately from the rest of the country. Even 
given this perception, however, South African and international law require the adoption of a state 
programme to protect the current status and the progressive realization of the rights discussed in this 
Section, which have been threatened by the Mine’s closure. This requirement stands even where those 
TKIJVU�YGTG�JKUVQTKECNN[�HWNƒNNGF�D[�RTKXCVG�GPVKVKGU��4GUKFGPVUŨ�CDKNKV[�VQ�OCKPVCKP�CEEGUU�VQ�C�RKRGF�YCVGT�
supply and adequate sanitation is explicitly safeguarded under national law; retrogressive action taking 
CYC[�UWEJ�CEEGUU�KU�RNCKPN[�RTQJKDKVGF�YKVJQWV�TQDWUV�LWUVKƒECVKQP�170 Similarly, electricity termination 
will severely undermine the residents’ ability to progressively pursue an adequate standard of living.171 
Thus, the state has a positive duty to both plan for and help facilitate continued access to services for 
communities after mine closure, such as the Village in this case.

Under South African law, such plans must be “reasonable:” in other words, coordinated and 
comprehensive.172 In this context these plans could include, for example, proclamation of mining 
XKNNCIGU��ECRCEKV[�DWKNFKPI�CV�VJG�OWPKEKRCN�NGXGN�CPF�UGEWTKPI�ƒPCPEKCN�UWRRQTV�HTQO�VJG�TGNGXCPV�OKPKPI�
operation prior to mine closure, and engagement across all government levels and with the affected 
communities. It is a violation of the rights of Village residents, however, for the state to do nothing as 
these individuals descend further into crisis.  

Blyvooruitzicht provides an invaluable lesson in the context of a declining gold industry.  While local 
government has responsibilities towards the Village residents, who are its constituents, the sudden 
EQNNCRUG�QH�VJG�/KPG�JCU�CNUQ�RNCEGF�UKIPKƒECPV�RTGUUWTG�QP�VJG�/WPKEKRCNKV[��YJKEJ�CRRGCTU�VQ�JCXG�
neither prepared for this role nor anticipated the widespread consequences of the Mine’s sudden 
collapse. Where so many of South Africa’s mining communities are structured as Blyvooruitzicht was, 
NQECN�IQXGTPOGPV�OWUV�DG�ƒPCPEKCNN[�CPF�VGEJPKECNN[�DQNUVGTGF�VQ�DG�CDNG�VQ�CUUWOG�VJGUG�TGURQPUKDKNKVKGU�
at the a mine’s closure. Such preparation must happen well in advance, as the gold price volatility can 
QHVGP�OGCP�Ť�CU�KV�FKF�JGTG�Ť�VJCV�ENQUWTG�QT�EQNNCRUG�EQOGU�GCTNKGT�VJCP�CPVKEKRCVGF��

iii. Failure to collaborate 
5KOKNCTN[��VJG�UVCVG�JCU�VJG�QDNKICVKQP�VQ�EQPUWNV�CPF�EQNNCDQTCVG�CETQUU�IQXGTPOGPV�URJGTGU�VQ�HWNƒN�KVU�
duty of improving living conditions and the “capabilities and choices” of its population.173 

In the case of the Village, both the DMR and DSD in particular have long been aware of the challenges 
facing the Village. Nevertheless, the challenges of cooperative governance appear to have stymied 
intervention by relevant departments: the research team heard of and met with multiple government 
departments and inter-governmental task teams purportedly created to alleviate the suffering in the 

169.  Interview with Jimmy Segale of the Department of Mineral Resources, 11 August 2016.

170.  See e.g. /C\KDWMQ�CPF�1VJGTU�X�%KV[�QH�,QJCPPGUDWTI�CPF�1VJGTU������
���5#���
%%� para 45; Government of the Republic of 
5QWVJ�#HTKEC�CPF�1VJGTU�X�)TQQVDQQO�CPF�1VJGTU������
���5#����
%%� para 41, 105, 138, 139; 4GUKFGPVU�QH�$QP�8KUVC�/CPUKQPU�
v Southern Metropolitan Local Council 2002 (6) BCLR 625 (W).

171.  See, e.g. Article 11 of the International Covenant on Economic, Social and Cultural Rights (guaranteeing the “right of everyone 
to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the 
continuous improvement of living conditions.”).

172.  Government of the Republic of South Africa and Others v Grootboom and Others������
���5#����
%%��RCTCU����Ť����
173.  Section 41 of the Constitution.
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Village and other mining-affected communities like it, but to date, the Village has seen no relief.174 The 
DSD, in particular, noted that other departments simply “do not view socio-economic upliftment as 
part of their core work.”175 There can be no question, however, that at least DSD is cognizant of both 
the deepening crisis in the Village and the need for government intervention in the area: it requested 
continued engagement with the research team until government is able to properly collaborate to stage 
an intervention.176   

B. Right to an Environment Not Harmful to Health or Well-Being

a. Legal and Normative Framework
Internationally, consideration of the connection between environmental protection and human rights 
began in earnest with the 1972 UN Conference on the Human Environment, out of which emerged 
the “Stockholm Declaration” that proclaimed a “fundamental right to freedom, equality, and adequate 
conditions of life, in an environment of a quality that permits a life of dignity and well-being.”177 Twenty 
years later, the “Rio Declaration” emerged from the UN Conference on Environment and Development, 
articulating a right to a “healthy and productive life in harmony with nature.”178 

Multiple binding international treaties also contemplate the link between a healthy environment and 
HWNƒNOGPV�QH�QVJGT�JWOCP�TKIJVU�179 The International Covenant on Civil and Political Rights, for example, 

174.  A “Blyvoor Task Team” was purportedly established immediately after the liquidation of the Mine but has yet to act (see 
Section III(A)(b)(ii)).  The research team at a meeting with the Department of Housing on 27 September 2016 was also 
informed of the existence of a Distressed Mining Village Task Team purportedly created to aid communities like the Village.  
The DSD also indicated that it had created an “Ex-Miner Project” to aid communities that are home to many unemployed 
mineworkers as the industry begins to contract.  

175.  Interview with Mpho Mngxitama of the Department of Social Development, 4 August 2016.

176.  Ibid.

177.  Principle 1 of the Stockholm Declaration on the Human Environment (1972). 

178.  Principles 1 and 2 of the Rio Declaration (1992). 

179.  See, e.g., the United Nations Conventions on the Law of the Sea (1982); The International Covenant on Economic, Social and 
Cultural Rights (1996); The International Covenant on Civil and Political Rights (1996). 

Dust blows off unrehabilitated Tailings Dam 6.
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CHƒTOU� VJG� TKIJV� VQ� NKHG�CU� HWPFCOGPVCN�CPF�PQP�FGTQICDNG�180 which has been interpreted to therefore 
impose duties on states parties to safeguard against environmental hazards.181 Similarly, while the ICESCR 
does not explicitly recognize a right to a healthy environment, the CESCR has nonetheless recognized that 
enjoyment of a broad range of economic, social and cultural rights depends on a healthy environment.182 
5RGEKƒECNN[��#TVKENG����QH� VJG� +%'5%4�TGEQIPK\GU� VJCV� VJG� TKIJV� VQ� ūGPLQ[OGPV�QH� VJG�JKIJGUV�CVVCKPCDNG�
standard of physical and mental health,” requires states parties to work towards “the improvement of all 
aspects of environmental and industrial hygiene.”183 The CESCR has interpreted this state requirement to 
not only ensure an adequate supply of safe and potable water and adequate sanitation, but also to protect 
populations from exposure to harmful chemicals or other environmental contaminants.184  

International normative principles also acknowledge that information and participation rights are 
a “key point of intersection between environmental and human rights law.”185  Principle 10 of the Rio 
Declaration, for example, states that “[e]nvironmental issues are best handled with participation of all 
concerned citizens,” and further provides that individuals should have appropriate access to information 
and effective access to judicial and administrative proceedings, including remedy with respect to 
environmental concerns or violations.186

Regionally, the African Charter on Human and Peoples’ Rights states that “all peoples shall have the 
right to a general satisfactory environment favourable to their development.”187 The African Commission, 
which interprets the Charter for citizens of its member states, has determined that governments must 
consequently “take reasonable and other measures to prevent pollution and ecological degradation, 
promote conservation, and secure ecologically sustainable development and use of natural resources,” 
along with, inter alia, publicizing environmental and social impact studies associated with development 
projects, and undertaking appropriate monitoring of those communities exposed to hazardous materials 
and activities.188 In line with relevant international principles, the Commission has further noted that 
affected individuals must be provided with information and meaningful opportunities to be heard, and 
afforded the chance to participate in the development decisions affecting their communities.189  

������#TVKENGU��
���CPF���QH�VJG�+PVGTPCVKQPCN�%QXGPCPV�QP�%KXKN�CPF�2QNKVKECN�4KIJVU�
��������5QWVJ�#HTKEC�KU�C�UKIPCVQT[�VQ�CPF�TCVKƒGF�
the ICCPR on 10 December 1998. 

181.  Sub-Commission on the Prevention of Discrimination and Protection of Minorities, Final Report on Human Rights and the 
Environment 1994, E/CN.4/Sub.2/1994/9.

182.  See, e.g., UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 15: Right of Water’ (2002) UN Doc, 
E/2002/11 (Arts 11 and 12 of the ICESR), , para 3 (considering Article 11 establishing the right to an adequate standard 
of living and explaining that this right as found in the ICESCR is intentionally expansive, specifying a number of rights 
emanating from, and indispensable for, the realization of that right, including the right to “safe and clean drinking water and 
sanitation”); UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 14: The right to the highest 
attainable standard of health’ (2002) UN Doc, E/2000/4, para 4 (stating that “the right to health embraces a wide range 
of socio-economic factors that promote conditions in which people can lead a healthy life, and extends to the underlying 
determinants of health, such as…a healthy environment”).

183.  Article 12(2)(B) of the ICESCR.

184.  UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 15: Right of Water’ (2002) UN Doc, E/2002/11 
paras 8 (noting that states have an obligation to take steps to prevent threats to health from unsafe water conditions) and 
12 (stating that water must be free from “micro-organisms, chemical substances, and radiological hazards that constitute a 
threat to a person’s health”); UN Committee on Economic, Social and Cultural Rights, ‘General Comment No. 14: The right to 
the highest attainable standard of health’ (2002) UN Doc, E/2000/4.

185.  United Nations Environment Programme Compendium on Human Rights and the Environment (2014) Available at http://www.
WPGR�QTI�FGNE�2QTVCNU�����RWDNKECVKQPU�70'2�EQORGPFKWO�JWOCP�TKIJVU������RFH accessed on 1 December 2016, 167.

186.  Principle 10 of the Rio Declaration (1992).

187.  Article 24 of the African Charter on Human and People’s rights (1986).

188.  Social and Economic Rights Action Centre (SERAC) and Another v the Federal Republic of Nigeria (Communication No. 155/96, 
30th Ordinary Session) para 53, available CV�JVVR���YYY�CEJRT�QTI�ƒNGU�UGUUKQPU���VJ�EQOWPKECVKQPU��������CEJRT��A���A��A
eng.pdf accessed on 1 December 2016.

189.  Social and Economic Rights Action Centre (SERAC) and Another v the Federal Republic of Nigeria (Communication No. 155/96, 
30th Ordinary Session) para 53, available CV�JVVR���YYY�CEJRT�QTI�ƒNGU�UGUUKQPU���VJ�EQOWPKECVKQPU��������CEJRT��A���A��A
eng.pdf accessed on 1 December 2016.

http://www.unep.org/delc/Portals/119/publications/UNEP-compendium-human-rights-2014.pdf
http://www.unep.org/delc/Portals/119/publications/UNEP-compendium-human-rights-2014.pdf
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Domestically, a legislative regime exists to govern environmental issues in South Africa, stemming 
from the explicit right set out in Section 24 of the Constitution, which states: 

Everyone has the right – 

(1) to an environment which is not harmful to their health or well-being; and 

��� VQ� JCXG� VJG� GPXKTQPOGPV� RTQVGEVGF� HQT� VJG� DGPGƒV� QH� RTGUGPV� CPF� HWVWTG� IGPGTCVKQPU� VJTQWIJ�
reasonable legislative and other measures that – 

(a) prevent pollution and ecological degradation;
(b) promote conservation; and 
(c) secure ecologically sustainable development and use of natural resources, while promoting 
LWUVKƒCDNG�GEQPQOKE�CPF�UQEKCN�FGXGNQROGPV���

NEMA functions as the overarching framework facilitating the Section 24 right, and evinces a 
EQOOKVOGPV�VQ�GPXKTQPOGPVCN�RTQVGEVKQP�KP�VJG�EQWTUG�QH�LWUVKƒCDNG�GEQPQOKE�FGXGNQROGPV�190 during 
which reasonable measures must be taken to prevent pollution and environmental degradation.191 Key 
NEMA principles include a commitment to environmental justice so that adverse environmental impacts 
shall not be distributed in a discriminatory manner and “equitable access to environmental resources, 
DGPGƒVU�CPF�UGTXKEGU�VQ�OGGV�DCUKE�JWOCP�PGGFU�CPF�GPUWTG�JWOCP�YGNN�DGKPI�Ŭ192 

190.  Fuel Retailers Association of South Africa v Director-General: Environmental Management, Department of Agriculture, 
Conservation and Environment in Mpumalanga Province and Others 2007 (6) SA 4 (CC) RCTCU��������Ť���������

191.  Section 2(3) of NEMA.

192.  Section 2(4)(d) of NEMA.  

Resident Nonhlanhla Nongalo walks home from school through raw sewage.
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0'/#� CNUQ� GPVTGPEJGU� KPVGTPCVKQPCN� PQTOCVKXG� RTKPEKRNGU� TGICTFKPI� VJG� UKIPKƒECPEG� QH� CEEGUU� VQ�
information and participation with respect to environmental issues. For example, the participation of 
all interested and affected parties in environmental governance is required and “all people must have 
the opportunity to develop the understanding, skills and capacity necessary for achieving equitable and 
effective participation.”193 Decisions “must be taken in an open and transparent manner, and access to 
information must be provided in accordance with the law.”194

0'/#�RTQXKFGU�URGEKƒE�IWKFCPEG�TGNGXCPV�VQ�VJG�ENQUWTG�QH�OKPKPI�QRGTCVKQPU��OCPFCVKPI�VJCV�OKPKPI�
rights holders:

.  rehabilitate the environment as far as reasonably practicable to its natural state or to a land use 
which conforms to the generally accepted principle of sustainable development”;195

.��UGV�CUKFG�C�ƒPCPEKCN�RTQXKUKQP����YJKEJ�QPN[�VJG�UVCVG�ECP�CEEGUU���VQ�ensure such rehabilitation 
occurs;196 and 

.  retain liability for environmental damage even after closure of the operation.197

6JG�UVCVG�KU�EJCTIGF�YKVJ�VJG�FWV[�QH�VTWUVGG�QH�VJG�GPXKTQPOGPV�HQT�VJG�DGPGƒV�QH�VJG�RGQRNG�198 As such, 
it is empowered to ensure that remedying measures are undertaken by those responsible199 or indeed 
to undertake those measures itself and recover costs that result from those responsible for or that 
contributed to the mining-related pollution.200�6JG�/KPKUVGT�QH�/KPGTCN�4GUQWTEGU�OWUV�DG�UCVKUƒGF�VJCV�
VJGTG�KU�UWHƒEKGPV�ƒPCPEKCN�RTQXKUKQP�HQT�TGJCDKNKVCVKQP��YJKEJ�TGSWKTGOGPV�CKOU�VQ�RTGXGPV�UKVWCVKQPU�KP�
which mines, as in the case of Blyvooruitzicht, simply close, cease operation, or are liquidated without 
properly closing or rehabilitating the mine.201

Note that a number of other laws have been established to give effect to the constitutional right to an 
environment not harmful to health or well-being. These include the National Environmental Management 
Act: Air Quality Act 39 of 2004 (“NEMAQA”), various provisions of the National Water Act, and their 
associated regulations. Perhaps most importantly, the MPRDA also gives effect to this right. It explicitly 
emphasizes that NEMA’s guiding principles apply to all mining operations and such operations must be 
conducted in accordance with sustainable development.202 It further mandates that the intention of the 
mining law is to “give effect to section 24 of the Constitution by ensuring that the nation’s mineral and 
petroleum resources are developed in an orderly and ecologically sustainable manner while promoting 
LWUVKƒCDNG�UQEKCN�CPF�GEQPQOKE�FGXGNQROGPV�Ŭ203 

6JG�/24&#��NKMG�0'/#��RTQXKFGU�URGEKƒE�IWKFCPEG�YKVJ�TGURGEV�VQ�OKPG�ENQUWTG��KPENWFKPI�TGICTFKPI�VJG�
process and powers that are intended to ensure that environmental issues are properly addressed and 

193.  Section 2(4)(f) of NEMA.  

194.  Section 2(4)(k) of NEMA.  

195.  Section 24N7 of NEMA. 

������5GEVKQP���2�QH�0'/#��0QVG�VJCV�UKIPKƒECPV�TGXKUKQP�VQ�VJG�TGSWKTGOGPVU�QH�ƒPCPEKCN�RTQXKUKQP�JCXG�TGEGPVN[�DGGP�WPFGTVCMGP��
See Regulations pertaining to the Financial Provision for Prospecting, Exploration, Mining or Production Operations GNR1147 
QH����0QXGODGT������ 
ūVJG�PGY�(KPCPEKCN�2TQXKUKQP�4GIWNCVKQPUŬ���0GXGTVJGNGUU�� VJG�ƒPCPEKCN�RTQXKUKQP�TGSWKTGOGPV�YCU�
well-established during the period of the Mine’s operation and closure.  

197.  Section 24N7 of NEMA; see also s 24R(1) of NEMA. Note that this provision explicitly conflicts with section 43(1) of the 
/24&#��YJKEJ�RTQXKFGU�VJCV�UWEJ�NKCDKNKV[�GPFU�YKVJ�VJG�KUUWCPEG�QH�C�ENQUWTG�EGTVKƒECVG���

198.  Section 2(4)(o) of NEMA.  

199.  Section 28(4) of NEMA. 

200.  Section 28(7)-(8) of NEMA.

201.  Section 24P of NEMA. The new Financial Provision Regulations instituted after the closure of the Mine require, for example, 
VJCV�VJG�JQNFGT�QH�C�TKIJV�OWUV�GPUWTG�VJCV�VJG�ƒPCPEKCN�RTQXKUKQP�KU�ūCV�CP[�IKXGP�VKOG��GSWCN�VQ�VJG�UWO�QH�VJG�CEVWCN�EQUVU�QH�
implementing the plans and report contemplated in Regulation 6 and 11(1) for a period of at last 10 years.” 

202.  Section 37 of the MPRDA.

203.  Section 2(h) of the MPRDA.
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provided for.204�/KPKPI�TKIJVU�JQNFGTU�OWUV��HQT�GZCORNG��CRRN[�HQT�C�ūENQUWTG�EGTVKƒECVGŬ�HTQO�VJG�&/4�
YJGP�OKPKPI�QRGTCVKQPU�JCXG�EGCUGF��KP�QTFGT�HQT�VJG�EGTVKƒECVG�VQ�DG�KUUWGF��GPXKTQPOGPVCN�OCVVGTU�
must have been addressed.205 The Minister of Mineral Resources is further accorded broad latitude 
to direct mining rights holders to take pollution prevention measures, to effect those measures him/
herself where the holder fails to comply, and to recover costs as necessary.206 Where the right holder 
has been liquidated, the Minister may “instruct the Regional Manager concerned to take the necessary 
measures to prevent pollution or ecological degradation of the environment or to rehabilitate dangerous 
health and social occurrences or to make an area safe.”207�5WEJ�YQTM�ECP�DG�HWPFGF�HTQO�ūVJG�ƒPCPEKCN�
provision made by the holder of the relevant right…or if there is no such provision or if it is inadequate, 
from money appropriated by Parliament for the purpose.”208

b. Findings 
Residents consistently expressed concerns regarding the impact of the sudden cessation of the Mine’s 
operations in 2013 on the surrounding environment, particularly with respect to the increasing amount of 
dust in the air, exposure to raw sewage, and risks associated with ground water contamination. The total lack 
of environmental measures undertaken at the Mine since provisional liquidation means that residents live 
on the doorstep of an entirely unrehabilitated, non-operational gold mine.209 Fifty-eight percent of interview 
respondents therefore stated that mine pollution is a serious worry for the community. 

i. Air Quality 
Exposure to Tailings Dust
The primary environmental health complaint from residents centred on exposure to dust blowing off 
the unrehabilitated tailings storage facilities (“TSF” or “slimes dam”) that formed part of the Mine, and 
RCTVKEWNCTN[�ū65(�0Q����Ŭ�'KIJV[�UKZ�RGTEGPV�QH�TGURQPFGPVU�KFGPVKƒGF�FWUV�KPJCNCVKQP�CU�C�YQTT[��4GUKFGPV�
Morotei Mojoale noted that “the slimes are a constant concern.  The dust comes straight to us. We are 
QRW�VXUH�ZKDW�LW�LV�>̃@�,W�LV�YHU\�GL̪FXOW�WR�EUHDWKH̃�˽ 210  

A number of residents remarked on the futility of attempting to keep their homes clean, as the dust 
DNCPMGVU� CNN� UWTHCEGU�� .GPCJ�-GFKCTCOGVUG�/QMIQVJW� PQVGF� VJCV� ūGXGT[�OQTPKPI��O[� JQWUG� KU� ƒNNGF�
YKVJ�FWUVŲ�HTQO� VJG�UNKOGU�FCOUŲ�+VŨU� NKMG�ƒPG�YJKVG�RQYFGT�Ŭ 211 A local shop owner complained of 
sand particles appearing in bread baked on the premises, which is situated directly opposite TSF No. 
6.212  Resident Committee member Pule Molefe stated that on particularly windy days, the dust is so 
thick in the area that drivers must use their headlights to navigate, even in the middle of the day.213  
Although residents noted that the dust is at its worst during the “windy season,” the investigative team 
also observed dust plumes emanating from TSF No. 6 during a number of visits from June through 
August 2016.214

204.  Section 43 of the MPRDA.

205.  Ibid. 

206.  Section 45(2) of the MPRDA. 

207.  Section 46 of the MPRDA.

208.  Ibid.  

209.  Interview with Leigh Roering, 5 August 2016; Interview with Jimmy Segale of the Department of Mineral Resources, 11 
August 2016.

210.  Interview with Morotei Mojoale, May 2016. 

211.  Interview with Lenah Kediarametse Mokgothu, May 2016.

212.  Interview with Paulo De Gouveia, 24 May 2016.  

213.  Interview with Pule Molefe, May 2016.

214.  Residents have indicated that the “windy season” in 2016 began in August and continued through October, although in 
previous years lasted from June through August. 
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Worsening conditions post-liquidation
While some dust generation associated with operational tailings dams is not uncommon as a general 
matter,215 residents cited a marked deterioration in air quality since the Mine’s closure, when all 
mitigation measures were abandoned. Resident Mojoale noted that “when the Mine was operating, [the 
slimes dams] were treated.  Now they are just standing.”216 Resident Elizabeth Magrietha Jansen echoed 
this sentiment, stating that the Village “is in the middle of the old Blyvoor tailings dams and AngloGold’s 
VCKNKPIU�FCOU��$N[XQQT�KU�PQV�DGKPI�OCKPVCKPGF�CV�CNN�Ť�VJG�FWUV�KU�XGT[�DCF�CPF�KV�KU�QPN[�IGVVKPI�YQTUG�Ŭ217 

Independent and third party analysis supports the perception of worsening conditions. During mining 
operations, dust control is typically actively controlled through suppressants or water.218  After 
operations cease, dust generation must be prevented through permanent means such as covers 
and revegetation; without such measures, the tailings will dry out, creating conditions akin to what 
residents now describe.219 Blyvoor Gold Capital (Pty) Limited (“BGC”), a new gold mining concern 
attempting to purchase certain of the former Mine’s assets, has publicly stated that “[s]ince the 
cessation of mining operations, the Blyvoor TSF No. 6 has become a serious dust source which […] 
negatively impacts the communities. Tailings dust is blown off the uncovered top surface, slope 
and beach areas almost on a daily basis, leading to large plumes which settle around the nearby 
villages.”220The termination of tailings management at the Mine in 2013 has therefore likely had a 
serious impact on air quality around the Village.221 

Health impacts
Residents articulated concern about the possible health impacts associated with inhaling the dust, 
especially as no information has been provided to the Village in this respect. “This cannot be good 
for us or our children to be breathing,” said Katrina Mokgotho. “The dust impacts both the old and the 
very young who inhale it.”222  Former Mine employees, with some knowledge of what may be present in 
the dust, articulated particular apprehension: Stephen Tseliso Ralikaniki posited that the “dust contains 
chemicals which can cause TB.”223 Sekepe Chobokoame, stated that the “dust is too dangerous, it is all 
over the Village. People should be informed about what is in the dust.”224   

5VCVG�CWVJQTKVKGU�CPF�KPFGRGPFGPV�GZRGTVU�EQPƒTO�VJCV�TGUKFGPVU�CTG�NKMGN[�TKIJV�VQ�DG�EQPEGTPGF�CDQWV�
the health impacts related to tailings dust.  An expert dust study undertaken for this report noted 
VJCV� ūYKPF�DNQYP�FWUV� HTQO�OKPG� VCKNKPIU� HCEKNKVKGU�ECP�DG�C�UKIPKƒECPV�UQWTEG�QH�FWUV�GOKUUKQPUŲ
affecting both the environment and human health,” and stated that slimes dams located in close 
RTQZKOKV[�VQ�JWOCP�UGVVNGOGPVU�Ť�UWEJ�CU�VJG�8KNNCIG�Ť�KP�RCTVKEWNCT�RQUG�VJGUG�JGCNVJ�TKUMU� Indeed, 
the World Health Organization has stated as a general matter that for airborne particulate matter, or 

215.  Dr. Rens Verburg “Blyvooruitzicht Environmental Evaluation: Desktop Analysis” (the “Verburg Report”), 6 (stating that “dust 
IGPGTCVKQP�KU�C�EQOOQP�QEEWTTGPEG�CTQWPF�VCKNKPIU�KORQWPFOGPVU�FWG�VQ�VJG�ƒPG�ITCKPGF�PCVWTG�QH�VJG�UCPFU�CPF�UNKOGU�ŲŬ��

216.  Interview with Morotei Mojoale, May 2016. 

217.  Interview with Elizabeth Magrietha Jansen, 11 November 2016. 

������6JKU�TGRQTV�FTCYU�PQ�EQPENWUKQPU�CDQWV�VJG�GHƒECE[�QH�VJG�FWUV�OCPCIGOGPV�GHHQTVU�WPFGTVCMGP�D[�VJG�/KPG�YJKNG�KP�QRGTCVKQP��
but rather reflects the view of residents and other stakeholders that dust generation has markedly increased since closure. 

219.  Verburg Report, 6. Given that no environmental management measures were undertaken post-liquidation, this is precisely 
what occurred at the Mine; new mining concern BlyvoorGold Capital publicly stated that the surface of TSF 6 simply “dried 
out after the mine went into liquidation.” See Eco Partners Environmental Impact Assessment and Environmental Management 
Programme for the Blyvooruitzicht Gold Mining Company (2016). 

220.  Eco Partners Environmental Impact Assessment and Environmental Management Programme for the Blyvooruitzicht Gold 
Mining Company (2012) 36.

221.  In his report, Verburg notes that if “[t]he dust issue, if left unchecked, will represent a growing concern over time.  As the 
tailings continue to dry out, and any rehabilitation measures currently in place (if any) continue to deteriorate due to a lack of 
care and maintenance, dust generation will intensify.” 7.  

222.  Interview with Katrina Mokgotho, 11 November 2016.

223.  Interview with Stephen Tseliso Ralikanik, 11 November 2016.

224.  Interview with Sekepe Chobokoame, 11 November 2016.
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dust, a threshold concentration below which no adverse effects are expected is simply not likely 
to exist.225 Further, many epidemiological studies have been conducted that�FRQ̨UP�WKH�UHODWLRQVKLS�
between particulate matter and adverse health outcomes, including respiratory and cardiac health 
effects.226

Results of the Village dust study, which measured, inter alia, particulate matter, or “PM10,” in the air, 
KFGPVKƒGF�VJCV�VJG�TGNGXCPV�FCKN[�NKOKV�WPFGT�VJG�EQWPVT[ŨU�PCVKQPCN�CKT�SWCNKV[�UVCPFCTFU�YCU�GZEGGFGF�
three times.227 Provided that a total of four exceedances are allowed annually under national law, “three 
exceedances over 29 days is likely to result in non-compliance over a year.”228 While the study could 
PQV�RKPRQKPV�VJG�/KPGŨU�VCKNKPIU�FCOU�CU�VJG�URGEKƒE�QT�UKPIWNCT�ECWUG�QH�VJG�FWUV�FWG�VQ�XCT[KPI�YKPF�
patterns during the short assessment period and the Village’s location in the heart of the Witwatersrand 
$CUKP� IQNF� OKPKPI� DGNV�� GZRGTVU� PGXGTVJGNGUU� FGƒPKVKXGN[� TGEQOOGPFGF� VJCV� ūOKVKICVKQP� OGCUWTGU�
be implemented at the Blyvooruitzicht Mine TSFs to ensure minimisation of windblown dust under 
conditions of high wind speeds.”229  

The content of the tailings dust is also troubling. The Mine’s tailings are acid generating, such that 
sulphate and metals can be transported in the form of dust particles but also via runoff or seepage 
from the dams after a rainfall.230 The major concern in this respect is therefore around the “mobilization 
of metals from soil or tailings to water supplies and increased concentration of metals in surface or 
groundwater that may be used as potable water sources.”231  

Residents’ exposure to the unrehabilitated TSFs is also troubling given that the tailings  - and hence 
the dust - contain uranium and thorium.232 Indeed, uranium grades in the gold ore were of such 
C� NGXGN� VJCV� VJG� ƒTUV� WTCPKWO�GZVTCEVKQP� RKNQV� RNCPV� KP� VJG� TGIKQP�YCU� DWKNV� CV� VJG�/KPG� KP� �����233  
Radiation emitted from the radionuclides present in the dust may therefore represent a health risk; a 
2012 environmental impact assessment and management programme for the Mine makes precisely 
this point, stating that “[r]adioactive dust might have a health impact on employees and surrounding 
communities.”234 Mariette Liefferink, CEO of local NGO Federation for a Sustainable Environment 
(“FSE”) expressed similar concerns, noting that “small uranium particles can be transported through 
the contaminated air and settle into the lungs.  Depending on their solubility, they may reside in the 
lungs for years, causing chronic radiotoxicity.” 235 While lung cancer is the “primary radiological effect 
associated with uranium exposure,”236 health impacts can also include irreparable damage to tissue 

225.  World Health Organization. 2006. WHO Air Quality Guidelines for Particulate Matter, Ozone, Nitrogen Dioxide and Sulfur 
Dioxide, Global update 2005, Summary of risk assessment. WHO, Geneva, Switzerland. (noting that standard setting must 
therefore be aimed at achieving the lowest particulate matter concentration possible, given the local context and priorities 
of the region).  

226.  World Health Organization. 2006. WHO Air Quality Guidelines for Particulate Matter, Ozone, Nitrogen Dioxide and Sulfur 
Dioxide, Global update 2005, Summary of risk assessment. WHO, Geneva, Switzerland.  

227.  Airshed Planning Professionals Particulate and Dustfall Sampling Report for Blyvooruitzicht Gold Mine Project done on behalf 
of Lawyers for Human Rights (2016) 14 (the “Airshed Report”). Section 3 of the National Ambient Air Quality Standards in 
terms of section 9(1) of the National Environmental Management: Air Quality Act 39 of 2004.

228.  Airshed Report, 14.

229.  Ibid at 16.

230.  Verburg Report, 7.  In its 2001 through 2014 20F annual reports, DRDGold acknowledged the acid-generating nature of the 
tailings and reported the regular application of lime to the TSFs to neutralize these conditions, see pages 25 (2001 20-F); 63 
(2002 20-F); 57 (2003 20-F); 45 (2004 20-F); 44 (2005 20-F); 43 (2006 20-F); 40 (2007 20-F); 38 (2008 20-F); 41 (2009 20-F); 
37 (2010 20-F); 41 (2011 20-F); 44 (2012 20-F); 40 (2013 20-F); 40 (2014 20-F). 

231.  Email discussion with Audrey Wagenaar, Senior Environmental Scientist at Golder Associates (5 December 2016).

232.  Verburg Report, 11.

������+DKF�CV���Ť����
234.  Environmental Impact Assessment and Environmental Management Programme, Submitted in Support Mining Right 

Conversion Application (2012) 94, 104, 109, 131.

235.  Interview with Mariette Liefferink, 1 August 2016. 

236.  Email discussion with Audrey Wagenaar, Senior Environmental Scientist at Golder Associates (5 December 2016).
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and result in mutagenic defects, endocrine disruption, and impacts on the immune system.237 

The state has long been aware of the risks of exposure to mine water and dust from TSFs containing 
radionuclides. In 2006, the National Nuclear Regulator conducted and published an assessment of 
VJG�9QPFGTHQPVGKP�%CVEJOGPV��YJKEJ�KU�NQECVGF�PGCT�VJG�8KNNCIG��ƒPFKPI�VJCV�EQPVCOKPCVGF�FWUV�OC[�
cause elevated radiation exposure to the public, and is likely to occur in the vicinity of the TSFs located 
there.238 Further, FSE’s Liefferink in mid-2014 alleged criminal violations of the environmental duty of 
ECTG�RWTUWCPV�VQ�0'/#�QDNKICVKQPU�D[�VJG�/KPG�CV�VJG�JCPFU�QH�VJG�&4&�CPF�8/4�EQORCP[�QHƒEGTU�YJQ�
acted as directors of the Mine’s board, including with respect to air and water quality.239 The Department 
of Environmental Affairs (“DEA”) and the DMR purportedly worked with FSE to investigate and prepare 
the case, which was submitted to the National Prosecuting Authority (“NPA”) over one year ago.240 To 
date, no action appears to have been taken. The DEA informed the research team that the “wheels of 
justice are slow” with respect to environmental matters, which are not a priority within the NPA due to 
their complexity.241 

ii. Sewage water
Exposure to raw sewage
As noted in Section II(B), the Village had long had access to adequate sanitation and enjoyed a functioning 
water reticulation and sewerage system provided and maintained by the Mine while in operation. Their 
maintenance ceased after closure. As a result, residents report that raw sewage regularly spills into 
the residential streets and the surrounding environment.242 The research team likewise observed this 
infrastructure breakdown during multiple visits to the Village from April through September 2016. 

Consequently, approximately 84% of interview respondents cited sanitation as a key environmental 
concern.  Katrina Mokgotho reported that, ˼VHZDJH�̩RZV�WKURXJK�WKH�VWUHHWV��,W�LV�DOO�RYHU�DQG�VPHOOV�
very bad. When no one is looking after the children, they play in the sewage water.”243 Resident Sekepe 
Chobokoame also noted that “the smell is so terrible and unbearable, it can’t be good for your health.”244  

Health impacts
+PFGRGPFGPV�CPCN[UKU�EQPƒTOU�TGUKFGPVUŨ�HGCTU��#P�GZRGTV�CUUGUUOGPV�QH�QPG�QH�VJG�RNCEGU�CV�YJKEJ�
the contaminated water emerges from the dilapidated sewage system revealed that it TXDOL̨HV� DV�
“hazardous waste,” with serious potential environmental and health and safety risks.245 The analysis 
further cautioned that although the water is most likely not used for drinking purposes, human exposure 
KU�NKMGN[�VQ�QEEWT�KP�VJG�HQTO�QH�ūKPVGTOGFKCVG�EQPVCEV�TGETGCVKQPCN�WUG�Ť�UWEJ�CU�RGTUQPU�YCNMKPI�CPF�
children playing in the road (as was observed during the site assessment).”246 Particularly because this 
sampling point was one of many locations at which the infrastructure has broken within the Village, the 

237.  Federation for a Sustainable Development presentation on ‘Environmental Risks And Hazards Pertaining To Radioactivity 
9KVJKP�6JG�9KVYCVGTUTCPF�)QNFƒGNFU��(KPFKPIU�1H�2GGT�4GXKGYGF�#ECFGOKE�4GRQTVU�#PF�)QXGTPOGPVCN�4GRQTVU’, 43.

238.  BS Associates “Assessment of The Radiological Impact of The Mine Water Discharges To Members of The Public Living 
Around Wonderfonteinspruit Catchment Area” prepared on behalf of the National Nuclear Energy Regulator (2006) 38.

������#HƒFCXKV�QH�/CTKGVVG�.KGHHGTKPM�KP�UWRRQTV�QH�VJG�ETKOKPCN�EJCTIGU�CICKPUV�HQTOGT�FKTGEVQTU�QH�&4&)QNF�CPF�8/4���.KGHHGTKPM�
laid the charges pursuant to section 28 of NEMA.

240.  Interview with Mariette Liefferink, 1 August 2016.

241.  Interview with Grant Walters of the Department of Environmental Affairs, 10 August 2016.

242.  Molefe and Other v Merafong City Local Municipality and 10 Others unreported case no. 85928/15 

243.  Interview with Katrina Mokotho, 11 November 2016.

244.  Interview with Sekepe Chobokoame, 11 November 2016.

������5EKGPVKƒE� #SWCVKE� 5GTXKEGU�Water Quality Assessment of Aquatic Resources within the vicinity of the Blyvooruitzicht Gold 
Mine, Carletonville, Gauteng Province Prepared for Lawyers for Human Rights (2016) 14 (the “SAS Report”). Hazardous waste 
KU�FGƒPGF�D[�VJG�0CVKQPCN�'PXKTQPOGPVCN�/CPCIGOGPV��9CUVG�#EV�0Q�����QH������CU�ūCP[�YCUVG�VJCV�EQPVCKPU�QTICPKE�QT�
inorganic elements or compounds that may, owing to the inherent physical, chemical or toxicological characteristics of that 
waste, have a detrimental impact on health and the environment.” 

246.  SAS Report, 16.
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RWDNKE�JGCNVJ�TKUMU�HQT�VJG�EQOOWPKV[�CTG�UKIPKƒECPV��6JGUG� KPENWFG��gastrointestinal illness, and by 
extension, exposure to pathogenic bacteria, which are responsible for the transmission of multiple 
infectious diseases, including cholera and typhoid fever.247 

Other stakeholders echo the risk of exposure to raw sewage in the Village and the surrounding area. 
FSE’s Liefferink called the residents’ exposure a “grave environmental and public health risk”.248 She has 
further cautioned that the sewage problem may ultimately result in the broader contamination of the 
nearby Wonderfontein stream, which feeds into the Bosmanskop Reservoir that supplies drinking water 
VQ�UQOG����ǡ����TGUKFGPVU�QH�VJG�PGCTD[�VQYP�QH�2QVEJGHUVTQQO�249  

iii Water Quality 
Exposure to Polluted Water
Expert analysis raised questions regarding the impact of the abandoned underground shafts at the Mine 
on the area’s surface water and groundwater quality, particularly with respect to the possibility of acid 
mine drainage (“AMD”). AMD is a process associated with the oxidation of reactive sulphides present 
in TSFs, waste rock, and underground rock, which, once initiated, is irreversible without intervention.250 
It is associated with water pollution, the degradation of soil quality, and allowing heavy metals to seep 
into the environment.251 

In 2013, DRD publicly acknowledged that water from the Mine’s abandoned underground mining areas 
could potentially rise to the surface and decant into surrounding areas, posing a serious pollution 
risk to the groundwater, streams and wetlands.252 DRD also acknowledged for many years that it was 
imperative for the same reason to control the rate at which the water at its underground operations 
rose.253 These risks reflected the need for a comprehensive and continuous water management 
programme to limit the risk of AMD generation and the release of this contaminated water into the 
environment.254 

In light of the overnight cessation of the Mine’s operations and lack of subsequent environmental 
measures after that, this has not occurred, beyond the intervention of neighbouring mining company 
AngloGold Ashanti Limited, which secured a court order allowing it to continue pumping the water out 
of one of the shafts in order to protect its own assets downstream.255 This arrangement may prove 
problematic for the surrounding communities on several fronts. The relevant court order allows but does 
not require AngloGold Ashanti to pump water from the Mine shaft, suggesting that should its commercial 

������+DKF�CV����Ť����
248.  Interview with Mariette Liefferink, 1 August 2016. 

249.  Ibid.

250.  Verburg Report, 8 - 9. Further, AMD may continue to varying degrees until the sulphides themselves have been exhausted; 
evidence from historic mining in Europe demonstrates that acid mine drainage formation can persist for thousands of years. 

251.  Eeded, Liefferink, and Tempelhof “Environmental ethics and crime in the water affairs of the Wonderfontein Spruit Catchment, 
Gauteng, South Africa” (2008) TD volume 4 no. 1, 34. 

252.  DRDGold 20-F (2013), available at: JVVR���INQDCNFQEWOGPVU�OQTPKPIUVCT�EQO�FQEWOGPVNKDTCT[�&QEWOGPV�D��EH�EHC����C�
������GFF�D��GH�D��OUFQE�QTKIKPCN accessed on 1 December 2016; DRDGold 2013 Annual Report, available at http://
drdgold.integrated-report.com/2013/ accessed on 1 December 2016.  DRD reported in 2005 that the Mine had to maintain 
C�TCVG�QH�RWORKPI�QH�ƒUUWTG�YCVGT�UWHƒEKGPV�VQ�MGGR�VJG�TCVG�QH�TKUG�QH�WPFGTITQWPF�YCVGT�DGNQY�VJG�NGXGN�QH�WPFGTITQWPF�
workings. Water not used in the operations was discharged into the Wonderfonteinspruit and the Doorndraai Dam. DRDGold 
2005 Form 20-F at 44 available at JVVR���INQDCNFQEWOGPVU�OQTPKPIUVCT�EQO�FQEWOGPVNKDTCT[�&QEWOGPV�G���������H���H��
msdoc/original accessed on 1 December 2016). 

253.  DRDGold 20F 2004 through 2012 p 13 (2004 20-F); 10 (2005 20-F); 11 (2006 20-F); 9 (2007 20-F); 8 (2008 20-F); 8 (2009 
20-F); 7 (2010 20-F); 8 (2011 20-F); 9 (2012 20-F). 

254.  SAS Report, 16.  Acid mine drainage forms as result of the oxygenation and hydrolysis of sulphide-based ores including 
pyrite, which is commonly associated with veins of gold in the Witwatersrand Basin. Release of AMD-contaminated water 
can cause permanent damage to the ground and surface water resources, as well as the physical stability of the land.

255.  ENS Africa Comprehensive Report in Respect of Blyvooruitzicht Gold Mining Company Limited 8 (indicating that AngloGold 
Ashanti Ltd took responsibility for the water pumping). 
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imperative to maintain the current pumping programme cease, so too will the pumping programme.256 
Further, AngloGold Ashanti has been instructed by the Department of Water and Sanitation that it is 
only responsible for monitoring the water quality, not remedying it; indeed, AngloGold Ashanti cannot be 
held liable for the remediation of another company’s operation.257 Independent assessment of the raw 
water extracted from the defunct shaft and released into a dry tributary of a local stream revealed that 
it is marginally outside of acceptable standards and guidelines applicable for uranium concentration, 
domestic use, agricultural irrigation, and discharge of wastewater into a water resource.258 

Health impacts
Water pollution, particularly as a result of AMD, in the area may pose serious health risks for the Village 
CPF�UWTTQWPFKPI�EQOOWPKVKGU�CPF�OC[�TGUWNV�KP�UKIPKƒECPV�GPXKTQPOGPVCN�FGITCFCVKQP��#OQPIUV�QVJGT�
things, AMD is associated with degradation of soil quality and allowing heavy metals to seep into the 
environment.259 Long-term exposure by individuals to this “concoction of highly toxic and radioactive 
waste materials” can purportedly lead to increased rates of cancer, decreased cognitive functioning, and 
skin infections.260  

iv. Miscellaneous Environmental Concerns 

     86% dust; 84% sewage; 58% pollution from un-rehabilitated mine; 51% open access to mine; 35% sinkholes; 20% water pollution

256.  Interview with Japie Harmse of Covalent Water Company (Pty) Ltd, 25 May 2016.

257.  Ibid.

258.  SAS Report, 15. 

259.  Eeded, Liefferink, and Tempelhof “Environmental ethics and crime in the water affairs of the Wonderfontein Spruit Catchment, 
Gauteng, South Africa” 34. 

260.  Ibid.  
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Beyond those related to air and water in the area, residents noted a number of other environmental 
concerns due to the cessation of environmental mitigation measures at the Mine in 2013.

Fifty-one percent of those interviewed expressed concern regarding the generally unsecured nature 
of both the underground shafts and the TSFs. In June 2016, the research team toured TSF No. 6 and 
observed the lack of any barricade or warning sign that would otherwise prevent access to the area. 
FSE’s Liefferink likewise noted that children regularly swim in water that has gathered in the TSF’s 
footprint, despite them being likely radioactive.261 Committee member Joseph Rammusa cautioned 
that, “behind Number One Shaft, there is a big open area, which was used for ventilation of the shaft. 
That place is now completely open. It’s very dangerous; somebody was found dead there. Those 
places need to be sealed off. Children are running around.”262

6JKTV[�ƒXG� RGTEGPV� QH� TGUKFGPVU� CNUQ� JKIJNKIJVGF� EQPEGTPU� CDQWV� UKPMJQNGU�� ECWUGF� D[� ITQWPF�YCVGT�
seepage into the underground dolomitic structures, which dissolves and weakens the rock structure. 
Sinkholes are a well-known problem in the area given its dolomitic geology, and DRD regularly reported 
on its efforts to manage these dangers.263 Post-liquidation, this type of structured risk management 
KOOGFKCVGN[� EGCUGF�� GZCEGTDCVKPI� VJG� TKUM� QH� UKPMJQNGU��4COOWUC� EQPƒTOGF� VJCV� ū=Y?JGP� VJG�/KPG�
YCU�QRGTCVKPI��YG�JCF�UQOGQPG�CFFTGUUKPI� VJGUG� KUUWGU�CPF�ƒNNKPI�WR�UKPMJQNGU��DWV�PQY�YG�JCXG�
no one. I have a crack in my house, which can be a sign of a sinkhole forming, but there is [nothing 
to be done]. I can’t leave my house. I have nowhere to go.”264 The sinkhole risk has almost certainly 
been compounded by the deteriorating water and sewerage infrastructure in the Village, and the 
unrehabilitated underground shafts.  

v. Access to Information and Participation 
Accurate, current information regarding these environmental risks appears nearly impossible for the 
Village to obtain. One hundred percent of those interviewed reported that the government has never 
discussed or provided any details on possible environmental risks associated with the defunct 
operations. A similar number of respondents also stated that the same was true of the relevant private 
CEVQTU�Ť�KPENWFKPI�VJG�NKSWKFCVQT�CPF�VJG�/KPGŨU�RTGXKQWU�QYPGT�QRGTCVQTU��
 
Despite the clear risks to the Village, residents have been left guessing as to what this means for their 
health and the surrounding environment. This has made it impossible for them to know how best to 
protect themselves from risks associated with dust inhalation, exposure to raw sewage, sinkholes, 
and possible water contamination. Residents have also been denied information regarding long-term 
impacts of such pollution exposure, which has further limited their ability to advocate for themselves 
and participate in decisions regarding the future of the Village. 

c. Responsibility  
The lack of any environmental mitigation measures at the Mine since the cessation of operations over 
three years ago has negatively impacted on the residents’ right to an environment not harmful to health 
or well-being.265 Responsibility to put in place measures to prevent pollution and rehabilitate the general 

261.  When tailing storage facilities have either been partially or completely reclaimed, a contaminated footprint of the former 
tailings material remains. Interview with Mariette Liefferink, 1 August 2016.  Desktop analysis undertaken by Dr. Verburg 
supported this view, noting that radionuclides (uranium, thorium and their daughter products) which are present in the 
tailings, waste rock, and underground rock emit radiation and represent a health risk, depending on the potential for contact 
with and usage of any mine-related discharges. Verburg Report, 9. 

262.  Interview with Joseph Rammusa, 29 November 2016.

263.  Verburg Report, 9-10.  

264.  Interview with Joseph Rammusa, 29 November 2016. 

265.  While various infractions of environmental law may have occurred while the Mine was in operation, these are largely beyond 
the scope of this report, which primarily assesses the responsibility for and impact of the wholesale lack of environmental 
mitigation measures at the Mine since the initiation of insolvency proceedings. 



fIDH/lHR - Blyvooruitzicht Mine Village: the human toll of state and corporate abdication of responsibility in South Africa 41

environment even where insolvency proceedings are initiated rests with the mining right holder, the 
owner/operators and directors of the Mine at the time of liquidation, and with the state, which must 
ensure that it holds those responsible to account. While gaps in the law have allowed certain of these 
violations to occur, the environmental and mining legislative frameworks arm the state with a wide 
range of powers to prevent and remedy them. These must be used.   

i. Failure to take proper environmental measures pre-liquidation 
Basic international principles dictate that at a minimum, a corporate actor must respect the human 
rights of those affected by its operations, including regarding the rights to water and environment. South 
African law goes farther in many respects, detailing the obligations of mining rights holders with respect 
to environmental management, proper closure, and rehabilitation. Initiating insolvency proceedings 
without properly providing for the environmental management, orderly cessation of operations, and/
or ultimate closure of the operation during the provisional liquidation period suggests a violation of 
these requirements. Responsibility for these infringements rest with both the mining right holder, which 
remains BGMC (in liquidation),266 as well as the historical owner/operators and directors of the Mine. 

First, South African courts have refused to countenance “the absurdity that a polluter could walk away 
from pollution caused by it with impunity, irrespective of the principle that it must pay the costs of 
preventing, controlling or minimising and remedying pollution” under domestic environmental law.267 
4CVJGT��5QWVJ�#HTKECP�GPXKTQPOGPVCN� NCY�URGEKƒECNN[�RTQXKFGU�VJCV�CP[�RGTUQP�ūKP�EQPVTQNŬ�QH�QT�WUKPI�
land in a way that causes, has caused or may cause environmental damage, or who has directly or 
indirectly contributed to pollution, may be liable for pollution arising from that land.268 This includes 
$)/%�
KP�NKSWKFCVKQP��DWV�VJKU�OC[�OGCP�NKVVNG�KP�RTCEVKEG��RCTVKEWNCTN[�QPEG�C�ƒPCN�NKSWKFCVKQP�QTFGT�KU�
issued and the company ceases to exist. Domestic case law, however, suggests that this could also 
include the relevant parent companies of the operation, DRD and VMR. These companies directed and 
DGPGƒVVGF�HTQO�VJG�YQTM�QH�VJGKT�UWDUKFKCT[�EQORCP[�$)/%�CU�VJG�QYPGT�QRGTCVQTU�QH�VJG�/KPG��CPF�
their representatives formed the whole of the BGMC board during the relevant periods.269 

South African insolvency law also dictates that notwithstanding the non-existence of a company, once 
D�̨ QDO�OLTXLGDWLRQ�RUGHU�LV�LVVXHG��LWV�GLUHFWRUV�RU�VKDUHKROGHUV�˴ �LQ�WKLV�FDVH�'5'�DQG�RU�905�DQG�WKH�
BGMC directors – remain responsible for any action or omission that took place during the existence 
of the company.270�#OQPIUV�QVJGT�VJKPIU��KV�OC[�DG�RCTVKEWNCTN[�PQVGYQTVJ[�VJCV�VJG�ƒPCPEKCN�RTQXKUKQP�
purportedly made for rehabilitation purposes while the Mine was in operation (and under the direction 
of DRD and/or VMR) amounts to a mere R36 million.271�9JKNG�C�FGƒPKVKXG�KPXGUVKICVKQP�KPVQ�YJGVJGT�CP�

266.  BGMC (in liquidation) remains the holder of the relevant mining right for the Mine, despite entering into provisional liquidation 
KP�������7PFGT�5QWVJ�#HTKECP�NCY��C�RTQXKUKQPCNN[�NKSWKFCVGF�EQORCP[�EQPVKPWGU�VQ�GZKUV�Ť�WPFGT�VJG�EQPVTQN�QH�C�NKSWKFCVQT�Ť�
WPVKN�C�ƒPCN�NKSWKFCVKQP�QTFGT�JCU�DGGP�KUUWGF�CPF�VJG�EQORCP[ŨU�PCOG�JCU�DGGP�TGOQXGF�HTQO�VJG�EQORCPKGU�TGIKUVGT��5GG�U�
��
���QH�VJG�%QORCPKGU�#EV����QH�������6JWU��RTKQT�VQ�VJCV�RQKPV��VJG�EQORCP[�Ť�$)/%�JGTG�Ť�TGOCKPU�KP�GZKUVGPEG�CPF�VJWU�
may attract liability for environmental damage.

267.  Harmony Gold Mining Company Ltd v Regional Director: Free State Department of Water Affairs and Forestry 2014 (3) SA 149 
(SCA), para 24.

������5GEVKQP� ��
��� Ť� 
��� QH� 0'/#�� U� ��
��� QH� 0'/#� 
UVCVKPI� VJCV� EQUVU� HQT� TGOGFKCN� CEVKQP� VCMGP� D[� VJG� &GRCTVOGPVU� QH�
Environmental Affairs or Mineral Resources to remedy such environmental damage may be recovered from, inter alia, anyone 
who “is or was responsible for, or who directly or indirectly contributed to, the pollution or degradation” at issue). See also s 19 
of the National Water Act 36 of 1998 (stating that an owner of land, a person in control of land, or a person who occupies or 
uses the land on which (a) any activity or process is or was performed or undertaken; or (b) any other situation exists, which 
causes, has caused or is likely to cause pollution of a water resource, must take all reasonable measures to prevent any such 
pollution from occurring, continuing or recurring.).  

269.  Windeed Company Report for Blyvooruitzicht Gold Mining Company (2016).  See also Harmony Gold Mining Company Ltd 
v Regional Director: Free State Department of Water Affairs and Forestry 2014 (3) SA 149 (SCA) (holding that Harmony, as 
controlling owner of African Rainbow Minerals Limited, whose gold mining operations were ultimately polluted during the 
period of Harmony ownership, could be held liable for that water pollution after selling those operations to another entity and 
thus relinquishing control).

270.  Section 83 of the Companies Act 71 of 2000.

������*WOD[�ŧ(CEKNKVCVKPI�FGTGNKEVKQP!Ũ����
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improper amount was set aside by the BGMC directors under the then-prevailing regulations is beyond 
the scope of this report, this amount is widely believed to be inadequate for a full remediation of the 
environmental impacts of the Mine.272 Importantly, the 2007 Environmental Management Plan submitted 
by DRD to the DMR for the Mine estimated rehabilitation obligations to be some R75 million (and made 
reference to a shortfall in this funding),273 while several years later, VMR estimated the environmental 
rehabilitation liability for the Mine to be R142 million.274 

Second, the BGMC directors may also be individually liable under the country’s environmental laws. 
NEMA provides that company directors can be held liable in their personal capacities for any negative 
environmental impact caused by the company, whether advertently or inadvertently, including “damage, 
degradation or pollution.”275 The breadth of this provision therefore suggests that the failure to properly 
provide for rehabilitation, secure the Mine at provisional liquidation and ensure that appropriate 
environmental mitigation measures would be taken at the decision to liquidate may render former 
BGMC directors liable. NEMA makes further provision for directors to be held criminally liable for failures 
to take reasonable steps to prevent the commission of an environmental crime.276  

ii. Failure to take proper environmental measures during provisional liquidation
Since initiation of insolvency proceedings and the end of all pollution mitigation efforts at the Mine, 
environmental concerns in the Village have grown appreciably. South African law indicates that a 
provisionally liquidated company may be held to account for the breach of its environmental obligations; 
KPFGGF��RTKQT�VQ�C�ƒPCN�QTFGT�QH�NKSWKFCVKQP��VJG�EQORCP[�TGOCKPU�KP�GZKUVGPEG��CNN�QH�KVU�NGICN�QDNKICVKQPU�
persist, and these can still be enforced, particularly by the state.277 Containment and/or rehabilitation 
GHHQTVU� VJCV� YQWNF� PQTOCNN[� DG� WPFGTVCMGP� D[� VJG� RTQXKUKQPCNN[� NKSWKFCVGF� EQORCP[ŨU� QHƒEGTU�OWUV�
therefore be undertaken by the liquidator, who is responsible for the affairs of the company in this 
circumstance, and must comply with the state’s directives to take such measures.278 

$QVJ�VJG�NKSWKFCVQT�CPF�&/4�QHƒEKCNU�CRRGCT�VQ�JCXG�DGGP�CYCTG�QH�VJKU�QDNKICVKQP��6JG�&/4�TGRQTVGF�VQ�
the research team that it issued a non-compliance notice to the joint liquidators in 2014, requiring them 
to immediately commence with rehabilitation.279�#NVJQWIJ�VJG�NKSWKFCVQT�JCU�EQPƒTOGF�VJCV�VQ�FCVG�PQ�
such efforts have been undertaken, the DMR has taken no further action in this respect.280

.KSWKFCVQT�4QGTKPI�CPF�JKU�VGCO��YJQ�JCXG�EQOOGPFCDN[�EQOOKVVGF�UKIPKƒECPV�TGUQWTEGU�VQ�CKFKPI�
the Village with respect to basic service access, security, and general maintenance over the course of 
the provisional liquidation, indicated to the research team that environmental management is simply 

272.  Roering stated in an interview with the research team that initial investigations into the remediation costs of TSF 6 alone 
were revealed to be well over the R36 million purportedly in the rehabilitation trust. Interview with Leigh Roering, 5 August 
�������(5'ŨU�.KGHHGTKPM�EQPƒTOGF�VJCV�VJKU�COQWPV�YCU�ūEGTVCKPN[�KPCFGSWCVG�Ŭ��+PVGTXKGY�YKVJ�/CTKGVVG�.KGHHGTKPM����#WIWUV�
�������5GG�CNUQ�5KRJQ�-KPIU�ŧ$N[XQQT��.GICN�OKPGƒGNF�KU�C�FGCFN[�JC\CTFŨ�/CKN���)WCTFKCP�22 November 2013, http://mg.co.za/
CTVKENG������������NGICN�OKPGƒGNF�KU�C�FGCFN[�JC\CTF

273.  DRDGold Environmental Management Plan for the Blyvooruitzucht Gold Mine (2007).

274.  See Golder Associates '/2�7RFCVG�HQT�6CKNKPIU�4GENCOCVKQP���7PFGTITQWPF�/KPKPI�CV�$N[XQQTWKV\KEJV�)QNF�/KPG�(September 
����������CXCKNCDNG�CV�JVVR���YYY�IQNFGT�EQO�CH�GP�OQFWNGU�RJR!PCOG�2CIGU�URAKF������CEEGUUGF�QP���&GEGODGT������

275.  Section 24N(8) of NEMA. 

������5GEVKQP� ��
��� QH� 0'/#�YJKEJ� HWTVJGT� RTQXKFGU� HQT� ETKOKPCN� NKCDKNKV[� HQT� FKTGEVQTU� HQT� VJG� FKTGEVQT� QT� ƒTOŨU� HCKNWTG� VQ� VCMG�
reasonable steps to prevent the commission of an environmental crime.  

������7PFGT�5QWVJ�#HTKECP�NCY��C�RTQXKUKQPCNN[�NKSWKFCVGF�EQORCP[�EQPVKPWGU�VQ�GZKUV�Ť�WPFGT�VJG�EQPVTQN�QH�C�NKSWKFCVQT�Ť�WPVKN�C�
ƒPCN�NKSWKFCVKQP�QTFGT�JCU�DGGP�KUUWGF�CPF�VJG�EQORCP[ŨU�PCOG�JCU�DGGP�TGOQXGF�HTQO�VJG�EQORCPKGU�TGIKUVGT��5GG�U���
���
of the Companies Act 71 of 2008.  

������5GEVKQP���0
��
G��Ť� 
H��QH�0'/#�TGSWKTGU� VJCV� VJG�TKIJV�JQNFGT� ūOWUV��CU� HCT�CU� KU� TGCUQPCDN[�RTCEVKECDNG�� TGJCDKNKVCVG� VJG�
environment affected by the prospecting or mining operations to its natural or predetermined state or to a land use which 
conforms to the generally accepted principle of sustainable development; and is responsible for any environmental damage, 
pollution, pumping and treatment of polluted or extraneous water or ecological degradation as a result of his or her operations 
to which such right, permit or environmental authorization relates.”

279.  Interview with Jimmy Segale of the Department of Mineral Resources,10 August 2016. 

280.  Interview with Leigh Roering, 5 August 2016.
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VQQ�EQUVN[�IKXGP�VJG�GUVCVGŨU� NKOKVGF�CUUGVU�CPF�UKIPKƒECPV�FGDVU�281 Roering further indicated that he 
DGNKGXGU�VJG�ƒPCPEKCN�RTQXKUKQP�UGV�CUKFG�D[�VJG�/KPG�HQT�TGJCDKNKVCVKQP�RWTRQUGU�VQ�DG�DG[QPF�VJG�TGCEJ�
QH� VJG�GUVCVG�CPF� KVU�ETGFKVQTU��CPF�EQPƒTOGF�VJCV� KV�JCF�PQV�DGGP� KPENWFGF� KP� VJG�GUVCVGŨU�CUUGVU�282 
Nevertheless, the mining right holder, BGMC (in liquidation), as the entity technically responsible for 
rehabilitation even during the provisional liquidation, would appear to be able to access these funds with 
the approval of the DMR. Having stepped into the shoes of the mining right holder, the liquidation team 
should have explored this option.283 

Finally, the particular grey area in which the Mine currently exists, i.e. neither operational nor properly 
closed, is also problematic. However, both the environmental and mining legislation require that some 
notice be provided to the state and environmental management plans be at minimum discussed with 
the relevant authorities should mining operations cease or be likely to cease.284 This is presumably to 
help ensure that circumstances like those in the Village do not arise. Failure to provide such notice is an 
offence under the law.285 Operations at the Mine have ceased entirely, but none of the relevant private 
stakeholders provided formal advance notice to the relevant authorities in this respect.

iii. Enforcement failures and legal gaps
Although responsibility to prevent pollution and rehabilitate the environment rests primarily with the 
polluter under the domestic legal framework, the state is charged with a duty under international 
law, the Constitution, and domestic environmental law to ensure that it holds those who caused the 
pollution to account and directs them to rehabilitate the environment as necessary. Indeed, as the public 
trustee of the environment, state regulatory authorities bear responsibility for the current environmental 
circumstances in the Village, even as they face challenges with respect to limitations in the governing 
legal regimes.286  

(KTUV��VJG�/24&#�CPF�0'/#�CTO�VJG�TGNGXCPV�UVCVG�CWVJQTKVKGU�YKVJ�UKIPKƒECPV�RQYGT�VQ�GPUWTG�TGOGFKCN�
action is taken at the Mine. These powers include, inter alia�� TGSWKTKPI� VJCV� C� ENQUWTG� EGTVKƒECVG� DG�
pursued,287� VJCV�VJG�GPXKTQPOGPVCN�TGJCDKNKVCVKQP�TGSWKTGF� KP�QTFGT�HQT�VJG�EGTVKƒECVG�VQ�DG�ITCPVGF�DG�
undertaken,288 imputing criminal liability to directors of entities that cause pollution,289 and undertaking 
environmental rehabilitation at mining operations themselves where the relevant entity cannot or will 
not take the measures as directed.290 Where the state is thus obliged to take these measures on behalf 

281.  Ibid.

282.  Ibid.

������4QGTKPI� EQPƒTOGF� VJCV� VJG� ƒPCPEKCN� RTQXKUKQP� JCF� PQV� DGGP� KPENWFGF� KP� VJG� CUUGVU� QH� VJG� GUVCVG� CPF� VJCV� KV� YCU� JKU�
WPFGTUVCPFKPI�VJCV�QPN[�VJG�5VCVG�EQWNF�CEEGUU�VJG�ƒPCPEKCN�RTQXKUKQP��+PVGTXKGY�YKVJ�.GKIJ�4QGTKPI����#WIWUV�������0QVG��
however, that Professor Tracy Humby has recorded that in the Mine’s ex parte insolvency application lodged in the High 
%QWTV�QP���#WIWUV�������VJG�VQVCN�CUUGVU�QH�VJG�EQORCP[�YGTG�UVCVGF�VQ�DG�EQORTKUGF�QH�ūVQVCN�ƒZGF�CUUGVU�CPF�TGJCDKNKVCVKQP�
RTQXKUKQPU�Ŭ�5GG�*WOD[�ŧ(CEKNKVCVKPI�FGTGNKEVKQP!Ũ�����5GG�CNUQ�U���
2�
���QH�0'/#�
UVCVKPI�VJCV�VJG�ū+PUQNXGPE[�#EV�������
#EV�
0Q�����QH��������FQGU�PQV�CRRN[�VQ�CP[�HQTO�QH�ƒPCPEKCN�RTQXKUKQP�EQPVGORNCVGF�KP�UWDUGEVKQP�
���CPF�CNN�COQWPVU�CTKUKPI�
from that provision.”).

������5GG�U���
���/24&#�
TGSWKTKPI�VJCV�OKPKPI�TKIJVU�JQNFGTU�CRRN[�HQT�C�ENQUWTG�EGTVKƒECVG�YJGP�OKPKPI�QRGTCVKQPU�JCXG�EGCUGF��
CPF�RTQXKFKPI� VJG� TGSWKTGOGPVU� VJCV�OWUV� DG�OGV� KP� QTFGT� HQT� VJG� EGTVKƒECVG� VQ� DG� KUUWGF�� KPENWFKPI� VJCV� GPXKTQPOGPVCN�
RTQDNGOU�JCXG�DGGP�TGEVKƒGF���U����QH� VJG�0CVKQPCN�'PXKTQPOGPVCN�/CPCIGOGPV��#KT�3WCNKV[�#EV����QH������
ū0'/�#3#Ŭ��

TGSWKTKPI�VJCV�VJG�/KPKUVGT�QH�'PXKTQPOGPVCN�#HHCKTU�DG�PQVKƒGF�KP�CFXCPEG�QH�CP[�EGUUCVKQP��YJGTG�C�OKPG�ūKU�NKMGN[�VQ�EGCUG�
OKPKPI�QRGTCVKQPU�YKVJKP�C�RGTKQF�QH�ƒXG�[GCTU�Ŭ�CPF�HWVWTG�RQNNWVKQP�RTGXGPVKQP�RNCPU�OWUV�DG�RTQXKFGF��

285.  Section 98(a)(viii) of the MPRDA; s 33 of the NEM AQA.

286.  Section 2(4)(o) of NEMA.

287.  Section 43 of the MPRDA.

288.  Ibid. 

289.  Section 24(f) of NEMA. 

290.  See, e.g. s 28(7) of NEMA. See also s 45(2)(a) of the MPRDA (providing that the Minister of Mineral Resources may take such 
steps as necessary to protect the health and environment of any affected person, or to remedy or stop pollution, and may 
cover related expenses by recovering costs from the holder or using funds appropriated by Parliament); s 46 (stating  that 
the Regional Manager may “take the necessary measures to prevent pollution or ecological degradation of the environment 
or to rehabilitate dangerous health and social occurrences or to make an area safe.”).
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QH�VJG�JQNFGT��KV�KU�NKMGYKUG�GPVKVNGF�VQ�WUG�VJG�QRGTCVKQPŨU�ƒPCPEKCN�RTQXKUKQP�VQ�TGJCDKNKVCVG�QT�OCPCIG�VJG�
negative environmental impact, including in the case of liquidated operations.291 

To date, state authorities do not appear to have pursued pollution containment or rehabilitation of the 
/KPG�YKVJ�CP[�UGTKQWUPGUU��#NVJQWIJ�&/4�QHƒEKCNU�TGRQTV� KUUWKPI�NGVVGTU�VQ�VJG� NKSWKFCVQT�YCTPKPI�QH�
environmental non-compliance, these were purportedly “ignored” and no subsequent remedial measures 
were ever taken by either state or private actors.292 Neither did the authorities make use of the Mine’s 
ƒPCPEKCN�RTQXKUKQP�VQ�FQ�UQ�KVUGNH��FGURKVG�VJCV�QRGTCVKQPU�JCXG�DGGP�JCNVGF�CV�VJG�/KPG�UKPEG������293 
This reflects an overall failure to take decisions and actions in a manner consistent with the principles 
detailed in the NEMA framework: namely, a failure to pursue environmental justice and sustainable 
development that puts people and their needs at the forefront of environmental decision-making, in 
clear contravention of domestic law. 

Intricacies of the mining law as it is interpreted by the DMR may appear to prevent the state from accessing 
ƒPCPEKCN�RTQXKUKQPU�HQT�QRGTCVKQPU�NKMG�VJG�/KPG�WPVKN�C�ƒPCN�QTFGT�QH�NKSWKFCVKQP�JCU�DGGP�KUUWGF�294 In the 
three years since insolvency proceedings were initiated, however, environmental damage at the Mine has 
EQPVKPWGF�WPCDCVGF��NKMGN[�TCORKPI�WR�VJG�WNVKOCVG�EQUV�QH�TGJCDKNKVCVKQP�QPEG�C�ƒPCN�QTFGT�QH�NKSWKFCVKQP�KU�
issued.  If this money likewise sits beyond the reach of the liquidated estate under the terms of the country’s 
EWTTGPV�KPUQNXGPE[�CPF�GPXKTQPOGPVCN�NCYU��COGPFOGPV�CPF�ENCTKƒECVKQP�QH�VJG�TGNGXCPV�NGICN�RTQXKUKQPU�
may therefore be required. Without this, the precedent set by the Blyvooruitzicht circumstance is alarming: 
if mining companies may sidestep their environmental obligations by initiating insolvency proceedings 
and the state likewise refuses to take action itself, mining-affected communities across South Africa 
face a dire future. Communities may be forced to rely on a thus far little-used provision of NEMA, which 
empowers communities to seek a court order directing the DMR to take reasonable measures to prevent 
pollution or degradation of the environment to protect their interests.295

(KPCNN[�� VJG� NCEM� QH� ENGCT� CPF� TQDWUV� PQVKƒECVKQP� TGSWKTGOGPVU� HQT� OKPKPI� EQORCPKGU� URGEKƒECNN[�
contemplating or completing provisional liquidation is troublesome. Because a mining right holder 
may only be held responsible for its environmental obligations to the extent that the holder exists, this 
suggests that the periods leading up to the decision to initiate insolvency proceedings and the issuance 
QH�ƒPCN�QTFGTU�QH�NKSWKFCVKQP�WPFGT�VJG�EWTTGPV�NGICN�HTCOGYQTM�OWUV�DG�QPGU�QH�ETKVKECN�GPICIGOGPV�HQT�
VJG�UVCVG�CPF�VJG�TKIJV�JQNFGT��*QYGXGT��VJKU�TGOCKPU�FKHƒEWNV�KP�VJG�CDUGPEG�QH�C�ENGCT�NGICN�QDNKICVKQP�
to engage.296 Thus, although the DMR, for example, issues mining rights and is charged with regulating 
operations, a right holder may be able to de-register without providing assurance that the liquidation 
will not adversely affect compliance with environmental obligations, including closure.  As detailed in 
5GEVKQP�+++
#�
E�
K���&/4�QHƒEKCNU�TGRQTVGF�NGCTPKPI�CDQWV�VJG�RTQXKUKQPCN�NKSWKFCVKQP�QH�VJG�/KPG�VJTQWIJ�
the media; efforts to initiate structured engagement with past management and/or the new liquidators 
were delayed and negatively impacted by the fact that the DMR could not require engagement as a 

291.  Section 24P(2) of NEMA; s 46 of the MPRDA.

292.  Interview with James Segale of the Department of Mineral Resources, 10 May 2016. 

������5GEVKQP���2
���Ť�
���QH�0'/#��U����QH�VJG�/24&#��6JG�NCY�KU�ENGCT�VJCV�ƒPCPEKCN�RTQXKUKQP�OWUV�DG�WUGF�HQT�TGJCDKNKVCVKPI�QT�
managing the negative impact on the environment caused by the right holder, and places the obligation on the Minister of 
Mineral Resources to rehabilitate or manage the negative environmental impact.  Further, as noted above, an investigation into 
YJGVJGT�CP�KORTQRGT�COQWPV�YCU�UGV�CUKFG�D[�VJG�$)/%�FKTGEVQTU�WPFGT�VJG�VJGP�RTGXCKNKPI�ƒPCPEKCN�RTQXKUKQP�TGIWNCVKQPU�
KU�DG[QPF�VJG�UEQRG�QH�VJKU�TGRQTV�Ť�CPF�TGEGPV�COGPFOGPVU�VQ�VJG�TGIWNCVKQPU�OC[�TGUQNXG�UWEJ�UJQTVHCNNU�KP�HWVWTG�YKVJ�
TGURGEV� VQ�QVJGT�OKPGU�� +P� VJKU�ECUG��GXGP� KH� VJG�COQWPV� KP� VJG� TGJCDKNKVCVKQP� HWPF� KU� KPUWHƒEKGPV� VQ� TGJCDKNKVCVG� VJG�GPVKTG�
mine, use of the provision during the provisional liquidation period may have helped stem the tide of environmental damage 
VJCV�JCU�EQPVKPWGF�FWTKPI�VJKU�VKOG���/QTG�DTQCFN[��GPHQTEGOGPV�QH�VJG�CPPWCN�TGXKGY�TGSWKTGOGPV�YKVJ�TGURGEV�VQ�ƒPCPEKCN�
RTQXKUKQPU�OWUV�DG�GPHQTEGF�VQ�GPUWTG�VJGUG�COQWPVU�UWHƒEKGPV�CPF�EWTTGPV��RCTVKEWNCTN[�KP�VJG�GXGPV�QH�GCTN[�ENQUWTG�

294.  Section 24P(2) of NEMA; s 46 of the MPRDA.

295.  Section 28(12) of NEMA.

������6JG�TGSWKTGOGPV�VQ�UGGM�C�ENQUWTG�EGTVKƒECVG�YQWNF�QPN[�TGSWKTG�&/4�GPICIGOGPV�KP�VJG�KPUVCPEGU�YJGTG�OKPKPI�JCU�EGCUGF��
which is not the case in all liquidations.
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matter of course.297 This, too, highlights the possible need for legislative amendment and, in the interim, 
VJG� ITCXG� PGGF� HQT� GHHGEVKXG� QXGTUKIJV� QH� VJG� ƒPCPEKCN� RTQXKUKQP� CPF� GPXKTQPOGPVCN� OCPCIGOGPV�
measures undertaken during an operation’s life. 

iv. Failure to provide information and facilitate participation
Beyond the responsibility to ensure or undertake environmental remediation, the state also bears the 
primary legal duty under both international and domestic law to “proactively put into the public domain 
Government information of public interest”298 with respect to the environmental health risks facing 
Village residents, and to undertake processes of obtaining this information if it is not known to the state. 
Such information does not appear to have been forthcoming, and it remains unclear if state authorities 
have attempted to obtain it if necessary.

C. Right to Adequate Housing299

a. Legal and Normative Framework
Internationally, the right to adequate housing is well-established as part of the right to an adequate 
standard of living and is recognized by both the 1948 Universal Declaration of Human Rights300 and 
Article 11 of the ICESCR.301�6JG�%'5%4�JCU�ENCTKƒGF�VJG�UEQRG�CPF�EQPVGPV�QH�VJKU�TKIJV�KP�KVU�)GPGTCN�
Comments, noting that it must be interpreted broadly, as “the right to live somewhere in security, peace, 
and dignity.”302 Further, “adequate housing” means, at a minimum: legal security of tenure;303 availability 
of services, materials, facilities and infrastructure; affordability; habitability; accessibility; location; and 
cultural adequacy.304 Participation in housing-related decision making at the national and community 
levels is also imperative.305 A number of other international human rights treaties have similarly 
addressed the right to adequate housing,306 while the UN Special Rapporteur on Adequate Housing 
has assessed how international human rights norms on the right to housing can be transformed into 
FQOGUVKE� NCY�� RCTVKEWNCTN[� YKVJ� TGURGEV� VQ� VJG�OQUV� XWNPGTCDNG� RQRWNCVKQPU� Ť�OKITCPV� YQTMGTU� CPF�
people living in poverty.307 

297.  Interview with Jimmy Segale of the Department of Mineral Resources, 10 May 2016. 

298.  United Nations Human Rights Committee, ‘General Comment No. 34: Freedoms of Opinion and Expression’ (2011) UN Doc, 
GE.11-45331, para 19. 

299.  There can be no question that the right to adequate housing is closely linked to the enjoyment of other human rights, 
including the right to an adequate standard of living, as well as the rights to work, health, social security, water, and education. 
Many of the impacts associated with the Village residents’ fears around their continued access to housing have therefore 
been discussed in Sections II(B)(b) and III(A)(b)(ii) of this report. Nevertheless, given the considerable concern residents 
TGRQTV�TGICTFKPI�VJGKT�JQWUKPI�UVCVWU��VJKU�TGRQTV�FGXQVGU�C�URGEKƒE�UGEVKQP�VQ�CUUGUUKPI�VJG�EQOOWPKV[ŨU�TKIJV�VQ�CFGSWCVG�
housing in the context of the Mine’s liquidation. 

300.  Article 25(1) Universal Declaration of Human Rights (1948).

301.  Article 11 of the ICESCR guarantees the “right of everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing, and to the continuous improvement of living conditions.”

������1HƒEG�QH�VJG�7PKVGF�0CVKQPU�*KIJ�%QOOKUUKQPGTU�HQT�*WOCP�4KIJVU��70�*CDKVCV�ū4KIJV�VQ�#FGSWCVG�*QWUKPIŬ�(CEV�5JGGV����
������
3 - 4, available at JVVR���YYY�QJEJT�QTI�&QEWOGPVU�2WDNKECVKQPU�(5��ATGXA�A*QWUKPIAGP�RFH�accessed on 1 December 2016.

������6JG�EQPEGRV�QH�UGEWTG�VGPWTG�Ť�PQV�JCXKPI�VQ�YQTT[�CDQWV�DGKPI�GXKEVGF�QT�JCXKPI�QPGŨU�JQOG�VCMGP�CYC[�Ť�KU�QH�RCTVKEWNCT�
relevance to the Village. Amongst other principles, international law requires that evictions be carried out as a last resort, 
affected parties must be afforded effective procedural guarantees, and should not result in individuals becoming homeless or 
vulnerable to further human rights violations. See UN Committee on Economic, Social and Cultural Rights ‘General Comment 
0Q�����6JG�4KIJV� VQ�#FGSWCVG�*QWUKPIŨ� 
������70�&QE�'����������1HƒEG�QH� VJG�7PKVGF�0CVKQPU�*KIJ�%QOOKUUKQPGTU� HQT�
Human Rights, UN Habitat “Right to Adequate Housing” fact sheet 21 (2015) 5 - 6, available at http://www.ohchr.org/
&QEWOGPVU�2WDNKECVKQPU�(5��ATGXA�A*QWUKPIAGP�RFH�accessed on 1 December 2016.

������1HƒEG�QH�VJG�7PKVGF�0CVKQPU�*KIJ�%QOOKUUKQPGTU�HQT�*WOCP�4KIJVU��70�*CDKVCV�ū4KIJV�VQ�#FGSWCVG�*QWUKPIŬ�HCEV�UJGGV����
������
3 - 4, available at JVVR���YYY�QJEJT�QTI�&QEWOGPVU�2WDNKECVKQPU�(5��ATGXA�A*QWUKPIAGP�RFH�accessed on 1 December 2016.

������1HƒEG�QH�VJG�7PKVGF�0CVKQPU�*KIJ�%QOOKUUKQPGTU�HQT�*WOCP�4KIJVU��70�*CDKVCV�ū4KIJV�VQ�#FGSWCVG�*QWUKPIŬ�(CEV�5JGGV����
(2015) 3. 

306.  These include, inter alia, Convention Relating to the Status of Refugees (art. 21), The International Convention on the 
Elimination of All Forms of Racial Discrimination (art. 5(e)(iii)), International Covenant on Civil and Political Rights (art. 17), 
and the Convention on the Elimination of All Forms of Discrimination against Women (art. 14(2)(h).

������1HƒEG�QH�VJG�*KIJ�%QOOKUUKQPGT�QP�*WOCP�4KIJVU�YGDUKVG��CXCKNCDNG�CV�JVVR���YYY�QJEJT�QTI�'0�+UUWGU�*QWUKPI�2CIGU�
HousingIndex.aspx
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Regionally, somewhat less explicit provision has been made for the right to adequate housing. Nevertheless, 
while the African Charter on Human and Peoples’ Rights does not overtly refer to such a right, the African 
Commission’s commentary nevertheless suggests that its protection can be derived from the enjoyment of 
other human rights, including the rights to privacy and protection of the family.308 It has likewise recognised 
that the right to shelter goes further than having a roof over one’s head, and must entail security of tenure 
and a corresponding obligation on the part of the state to protect and promote this right.309

Domestically, the right to adequate housing is unequivocally recognized and safeguarded by the South 
African Constitution, and the country’s highest court has consistently relied on international human 
rights instruments and interpretations to add content to this right.  Section 26 of the Constitution states:

(1) Everyone has the right to have access to adequate housing. 
(2) The state must take reasonable legislative and other measures, within its available resources, to 
achieve the progressive realisation of this right.
(3) No one may be evicted from their home, or have their home demolished, without an order of court 
made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.

Thus, the Constitution provides not only for access to adequate housing but also imposes an obligation 
on the state to take all reasonable measures to protect the enjoyment and achieve the progressive 
realisation of the right of access to adequate housing.   

In the case of Jafta vs Schoeman, the Constitutional Court considered the extent to which access to 
housing is linked to “dignity and self-worth.”310 Relying directly on Article 11 of the ICESCR, the Court 
approvingly cited the CESCR’s interpretation of this right, and provided that in South Africa, as in 
international law, the right to adequate housing is not “interpreted in a narrow or restrictive sense…rather 
it should be seen as the right to live somewhere in security, peace and dignity.”311 Further, “adequate 

308.  See The Social and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria (Communication 
No. 155/96), in which the Commission determined that while the right to housing or shelter is not explicitly provided for under 
the African Charter, “the combined effect of articles 14, 16, and 18(1) reads into the Charter a right to shelter or housing….”

309.  The Social and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria para 61.

310.  ,CHVJC�X�5EJQGOCP�CPF�1VJGTU��8CP�4QQ[GP�X�5VQNV\�CPF�1VJGTU 2005 (2) SA 140 (CC) para 27.

311.  Ibid at paras 23-25.

Residents on the front porch of a Village home.
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housing should not be equated with, for example, the shelter provided by merely having a roof over 
one’s head….”312 South African jurisprudence therefore must be read to take a broad view of the right to 
CFGSWCVG�JQWUKPI��YJQUG�EQPVQWTU�KPENWFG�VJQUG�JKIJNKIJVGF�D[�VJG�%'5%4�Ť�RCTVKEWNCTN[�UGEWTKV[�QH�
tenure, availability of services, affordability, and habitability, amongst others.313 
 
6JG�%QPUVKVWVKQPCN�%QWTV�JCU� KFGPVKƒGF�ENQUG� NKPMU�DGVYGGP� VJG� TKIJV� VQ�CFGSWCVG�JQWUKPI�CPF�QVJGT�
rights. First, it has explicitly upheld the right to information and participation in the context of housing 
concerns, requiring “meaningful engagement” with interested and affected parties before housing-
related decisions may be undertaken.314 Further, the Court has acknowledged as a general matter that 
the “[t]he right of access to adequate housing cannot be seen in isolation. […] Socio-economic rights 
must all be read together in the setting of the Constitution as a whole…. Their interconnectedness needs 
to be taken into account in interpreting the socio-economic rights, and, in particular, in determining 
whether the state has met its obligations in terms of them.”315 On this basis, threats by the state to 
VGTOKPCVG�C�EQOOWPKV[ŨU�CEEGUU�VQ�DCUKE�UGTXKEGU�CPF�HCKNWTG�VQ�RTQVGEV�VJG�GPXKTQPOGPV�Ť�YKVJKP�YJKEJ�
RGQRNG�NKXG��YQTM��CPF�RNC[�Ť�OC[�KORCEV�PGICVKXGN[�QP�KVU�TKIJV�VQ�CFGSWCVG�JQWUKPI��

South Africa has likewise developed a robust legislative architecture to give effect to the constitutional 
right to adequate housing. Fundamental amongst these is the Housing Act 107 of 1997, which lays down 
the legal framework and principles for housing development and establishes state responsibility at all 
levels of government for housing obligations.316 It aims to commit the state to housing programmes 
that prioritise the needs of the poor, guarantee their participation and involvement in decisions regarding 
housing developments, and promote integrated and sustainable social and economic development. 

312.  UN Committee on Economic, Social and Cultural Rights ‘General Comment No. 7: The Right to Adequate Housing’ (1991) UN 
Doc E/1992/23, para 7.

313.  The Constitutional Court has been clear that Section 26 “emphasises the importance of adequate housing and in particular 
security of tenure in our new constitutional democracy.”  See ,CHVJC�X�5EJQGOCP�CPF�1VJGTU��8CP�4QQ[GP�X�5VQNV\�CPF�1VJGTU 
2005 (2) SA 140 (CC) para 29.

314.  Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and Others 2010 (3) SA 454 (CC)

315.  Government of the Republic of South Africa and Others v Grootboom and Others 2001(1) SA 46 para 24.

������*QWUKPI�FGXGNQROGPV�KU�FGƒPGF�KP�VJG�#EV�CU�ūthe establishment and maintenance of habitable, stable and sustainable public 
and private residential environments to ensure viable households and communities in areas allowing convenient access to 
economic opportunities and to health, educational and social amenities in which all citizens and permanent residents of the 
Republic will, on a progressive basis have access to – (a) permanent residential structures with secure tenure, ensuring internal 
and external privacy and providing ensuring internal and external privacy and providing adequate protection against elements 
and (b) potable water, adequate sanitary facilities and domestic energy supply.”

Dilapidated Mine Village playground.
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Other laws, such as the Prevention of Illegal Evictions and Unlawful Occupations of Land Act 19 of 
1998 (prohibiting evictions without an order of court and in circumstances where residents will be 
rendered homeless), the Rental Housing Act 50 of 1999 (committing government to measures that 
promote equity, affordability and lawfulness in the housing rental market), and the Social Housing Act 
16 of 2008 (recognizing the concept of a “social housing institution” that aims to provide “a rental or 
EQ�QRGTCVKXG�JQWUKPI�QRVKQP�HQT�NQY�KPEQOG�RGTUQPUŬ���RTQVGEV�CPF�RTQOQVG�OQTG�URGEKƒE�GNGOGPVU�
of the right to housing.  

The state has also explicitly acknowledged a growing social crisis with respect to housing and 
development in mining-affected communities� Ť� RCTVKEWNCTN[� TGICTFKPI� OKPG� ENQUWTGU�� JQWUKPI�
shortages, and poverty in informal settlements sprawling out of mining towns. To this end, the MPRDA 
CPF�CUUQEKCVGF�TGIWNCVKQPU�URGEKƒECNN[�TGSWKTG�VJCV�VJG�OKPKPI�TKIJV�JQNFGT�OWUV�KPENWFG�OGCUWTGU�HQT�
improving the standard of housing for mine employees and consider the surrounding community in 
its SLP.317 The SLP in this respect is expected to promote home ownership.318 Further, in 2015, the 
government introduced a Distressed Mining Towns Revitalisation Programme, with an estimated budget 
of R18 billion. Purportedly established by a special Inter-Ministerial Committee to tackle problems in 
mining towns and labour sending locations, the programme is intended to revitalise these areas, and 
transform them into sustainable human settlements.319 

b. Findings
Resident interviews with respect to housing issues in the Village reflect the complexity of the current 
circumstances: while an overwhelming majority of residents expressed concern about their ability 
to remain in their current homes, and in particular highlighted the fact that they have nowhere else 
to go, residents likewise spoke to the challenges associated with living in the Village, especially with 
respect to crime. Inadequate access to information regarding the future of the community remained 
a strong theme in interviews: some 74% indicated that neither public nor private stakeholders had 
substantively engaged them on their housing-related concerns.

i. Security of tenure 
Most of those interviewed by the research team reported living in the Village for a good portion of their 
lives. “I have worked at Blyvoor since I was young, have been living in the Village since 1990, and in 
Blyvoor before then” said Joseph Rammusa.320 Approximately 37% of respondents reported having 
OLYHG�LQ�WKHLU�FXUUHQW�DFFRPPRGDWLRQ�IRU�DW�OHDVW�̨YH�\HDUV��ZLWK�����KDYLQJ�OLYHG�WKHUH�IRU�PRUH�WKDQ�
ten years. “This is my home,” stated resident Robert Burnet, a quadriplegic man who has lived with his 
mother in his Village home for over 40 years. “Even if I don’t own it.”321  

There can therefore be no question that where the Mine functioned not only as the main employer for 
VJG�CTGC��DWV�CNUQ�VJG�ICVGMGGRGT�QH�VJG�8KNNCIG��VJG�QHƒEKCN�QYPGT�QH�VJQUG�JQOGU��CPF�VJG�UWRRNKGT�QH�
all basic services as detailed in Section II(B)(a), its sudden declaration of insolvency threatened the 
very existence of this community. A number of subsequent events also contributed to the residents’ 
collective anxiety, reported Committee member Pule Molefe, including efforts by Double D & G 
developers to purchase the Village homes and erect barriers around the area to keep out those who 
refused to pay the envisioned rental amounts.322 “We couldn’t afford the rentals that we were going 

317.  See s 100 of the MPRDA; reg 46(c)(iv) of the MPRDA Regulations; Guideline 4.7 of the SLP Guidelines. 

318.  Guideline 4.7 of the SLP Guidelines. 

319.  Mpinane Senkane “Mining Towns Get R18bn Facelift” Mining News 2 July 2015 available at: http://www.miningne.
ws/2015/07/02/mining-towns-get-r18bn-facelift-part-2/ accessed on 1 December 2016.

320.  Interview with Joseph Rammusa, 29 November 2016.

321.  Interview with Robert Burnet, May 2016.

322.  Interview with Pule Molefe, 28 November 2016.
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to be required to pay, especially after we were left stranded without jobs, income of any kind, and 
were spending what little we had on maintaining and repairing the houses instead,” said Molefe.323  

Although the developer’s deal was ultimately scrapped and residents have managed to hang onto their 
homes through the provisional liquidation process, ����RI� WKRVH� LQWHUYLHZHG�GR�QRW� IHHO� FRQ̨GHQW�
today in their ability to stay in their current homes. “We are in these houses but we are completely in 
the dark. Someone could come tomorrow morning and tell me to pack my things and throw me into 
the street,” said Elizabeth Magrietha Jansen.324 Compounding this uncertainty is the fact that a central 
VGPGV�QH�KPUQNXGPE[�OCPFCVGU�VJCV�VJG�NKSWKFCVQT�OWUV�CVVGORV�VQ�UGNN�VJG�CUUGVU�QH�VJG�/KPG�Ť�YJKEJ�
NKSWKFCVQT�4QGTKPI�TGRQTVU�KPENWFG�VJG�8KNNCIG�CPF�CNN�VJG�JQWUGU�KP�KV�Ť�VQ�VJG�JKIJGUV�DKFFGT��6JQWIJ�VJG�
liquidators have not been successful in these efforts so far, such a sale is not impossible.325 Community 
members report concern about how their future housing needs will be met should this occur. “Many of 
us, like me, have lived at Blyvoor for the whole of our lives,” said Molefe.  “It is the only home we know 
and have nowhere else to go.  We are stranded here.”326

*QYGXGT��GXGP�KH�PQ�DW[GT�HQT�VJG�8KNNCIG�GOGTIGU�RTKQT�VQ�VJG�ƒPCN�QTFGT�QH�NKSWKFCVKQP��VJG�NCY�FQGU�
not provide for automatic transference of the houses to the families residing in them. The properties 
may revert to the state.327 As discussed in more detail below, it remains unclear what plans, if any, the 
government may have with respect to the Village should this circumstance arise. Joseph Rammusa 
reported that when residents “had a protest march to the Municipality after the property developer 
bought the houses, we told the Municipality about the threats of eviction. The Municipal Manager told 
us that Blyvoor is a private property and there is nowhere and no way that the Municipality comes in [to 
help].”328 Efforts by the liquidator to encourage the Municipality to proclaim the Village as a township 
in order to have it formally incorporated into the Municipality have likewise been unsuccessful.329

To this end, 60% of interview respondents reported eviction as their primary housing concern. 
Former mineworker Rethabile Sekhampu, who has lived in the Village for 15 years, stated that, 
“we don’t know who will come, on which day and how, to tell us we have no rights to stay here 
anymore.”330 Nearly 32% also reported fearing being charged rents they cannot afford. “If someone 
came here to charge us rentals we won’t be able to afford, we will be forced to leave. I don’t know 
where [to],” said Deborah Thoresson.331 Resident Committee member Comfort Zwane echoed these 
views: “I have lost so much in the closure [of the Mine]. I am hanging on here to try and get a title 
to my house.”332

ii. Access to information and participation 
Closely linked to the pervasive sense of insecurity observed by the research team with respect to 
housing concerns in the Village is the inadequacy of information available to residents. Natalia Adolfo 
Juselio stated that, “I don’t even know if the Government knows there is a place like Blyvoor. We’ve 
heard nothing.”333 Approximately 74% of respondents indicated that they had not been provided with 
any information regarding their ability to stay in their current homes post-closure of the Mine, from 

323.  Ibid.

324.  Interview with Elizabeth Magrietha Jansen, 11 November 2016.

325.  Interview with Leigh Roering, 5 August 2016. 

326.  Interview with Pule Molefe, 28 November 2016.

327.  Interviews with Leigh Roering, 5 August 2016 and 11 November 2016.

328.  Interview with Joseph Rammusa, 29 November 2016.

329.  Interviews with Leigh Roering, 5 August 2016 and 11 November 2016. 

330.  Interview with Rethabile Sekhambu, 15 November 2016.

331.  Interview with Deborah Thoreson, 11 November 2016.

332.  Interview with Comfort Zwane, 11 November 2016.

333.  Interview with Adolfo Juselio, 11 November 2016.
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either state or private actors.  “We have been dumped by the government and the gold mine,” said 
one male interviewee who preferred to remain anonymous.334

Few individuals indicated that they’d tried to obtain this information, pointing out that they didn’t know who 
or how to ask for assistance.  “I know I need help,” said Sanele Mkawansai, “but I don’t know how I can get 
it.”335  Amongst those residents who reported attempting to access information, none had been successful. 
Comfort Zwane recalled trying to speak with “the Municipality, liquidator, Department of Human Settlement, 
whatever door was open. They all told us we must write down our problems and they will come back to 
us but they haven’t. The Municipality in particular informed us we are ‘just tenants’ ….”336 Another female 
resident who requested anonymity stated that, “when we went to [the Municipality] to seek help, they told 
us we were in the private property.  What surprises me is that this doesn’t seem to apply during elections 
because they come here to seek our votes. We even have councillors living here.”337 Liquidator Roering also 
reported attempting to engage both the Municipality and the Department of Human Settlement (“DHS”), 
which is charged with overseeing housing and urban development, with respect to the Village on multiple 
occasions over the previous three years without success.338  

In the context of this study, the research team attempted to secure meetings with relevant state actors 
to discuss the housing situation in the Village.  In September 2016, the team met with DHS, the Housing 
Development Agency, and a representative from the national government’s Distressed Mining Town 
4GXKVCNKUCVKQP�2TQITCOOG���&*5�EQPƒTOGF�VJCV�KV�YCU�KPFGGF�CYCTG�QH�VJG�JQWUKPI�ETKUKU�KP�VJG�8KNNCIG�
CPF�JCF�DGGP�CRRTQCEJGF�D[�VJG�EQOOWPKV[�HQT�KPVGTXGPVKQP��DWV�CHVGT�QRGPKPI�C�ƒNG�HQT�VJG�CTGC�KV�JCF�
trouble tracing community representatives, and subsequently closed it.339 Beyond attempting to engage 
the Municipality, it took no further action.  However, all parties at the meeting acknowledged that current 
EKTEWOUVCPEGU�UWIIGUV�VJCV�VJG�8KNNCIG�KU�CP�CRRTQRTKCVG�ECUG�HQT�KPVGTXGPVKQP��VJG�QHƒEKCNU�TGSWGUVGF�VJCV�
the team make a formal request on behalf of the community for assistance but were unclear on what 
V[RG�QH�JGNR�OC[�DG�RTQXKFGF���1HƒEKCNU�KPFKECVGF�CP�ūKP�FGRVJ�UVWF[Ŭ�YKNN�DG�TGSWKTGF�VQ�WPFGTUVCPF�VJG�
challenges that Village residents face.   

iii. Crime 
Crime was also reported to be a major issue for residents at the time that the interviews were conducted. 
Nearly 60% of respondents stated that safety and security is a primary concern, with 92% noting that crime has 
risen markedly since the Mine was provisionally liquidated.  Murder and theft, including home invasions, were 
reported to be common crimes within the community.340 Violent crime against women is a further concern.341 

Residents also reported a lack of timely intervention by the local police force when such incidents occur. 
Long-time Village resident Robert Burnet reported that with respect to safety concerns, “if anything 
JCRRGPU��YJQ�ECP�JGNR�WU!��+�CO�QP�O[�QYP�Ŭ342 This accords with a media review of problems reported 
to be faced by the Village in the aftermath of liquidation, with accounts indicating that it was approaching 
“lawlessness” and “chaos,” and incidents of crime were spiking.343 

334.  Interview with anonymous, 11 November 2016.

335.  Interview with Sanele Mkawansai, 11 November 2016.

336.  Interview with Comfort Zwane, 11 November 2016.

337.  Interview with anonymous, 2 December 2016.

338.  Interview with Vusi Tshose, Itumeleng Segone, and Pamela Sekhonyana of the Department of Human Settlement and 
Malibongwe Dyki of the Housing Development Agency, 27 September 2016.

339.  Ibid.

340.  Seventy-six percent of those interviewed cited murder and 83% cited robbery/theft as a common crimes in the Village. 

341.  Nearly 57% percent of those interviewed indicated that crimes against women are common in the Village. 

342.  Dineo Faku ‘Blyvoor crisis goes critical’ IOL 30 March 2014, available at http://www.iol.co.za/business/companies/blyvoor-
ETKUKU�IQGU�ETKVKECN�������� accessed on 1 December 2016.

343.  Sally Evans�ǡJustice Kavahematui�ǡTabelo Timse ‘Aurora meets Marikana at bloody Blyvoor’ /CKN���)WCTFKCP�7 March 2014, 
available at JVVR���OI�EQ�\C�CTVKENG������������CWTQTC�OGGVU�OCTKMCPC�CV�DNQQF[�DN[XQQT�� accessed on 1 December 2016.

http://mg.co.za/author/sally-evans
http://mg.co.za/author/justice-kavahematui
http://mg.co.za/author/tabelo-timse
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In an interview with the research team, Colonel Abel Gaza of the local police force acknowledged that in 
the immediate aftermath of the Mine’s liquidation, “crime skyrocketed. It was a free for all because the 
Mine was not closed properly.”344  The area saw an enormous influx of the zama-zamas who purportedly 
moved in to “scavenge the scrap metals left lying around the mine property, unguarded equipment 
and mine shafts that were left open without anyone taking responsibility for them.”345  Colonel Gaza 
drew a distinction between individual informal miners eking out a living and the purported “gangs” 
that moved into the Village area: “the zama-zamas were not ordinary criminals but part of heavily 
armed criminal syndicates that opportunistically took advantage of the abandoned mine scenario 
and who always shot at police. We could never just send one police van into the area when there 
were problems; we’d have to organise reinforcements…. That often meant delays” to the detriment of 
the community.346 Resident reports similarly suggest that after the Mine was effectively “abandoned” 
without consideration for the welfare of the surrounding community, the area became a “Wild West 
atmosphere, with gunshots at night.”347

In recent months, however, Colonel Gaza reported that the circumstances in the Village had normalized 
due to a combination of organized police interventions, the presence of the liquidator’s private security 
forces, and the community’s own mobilization. Nevertheless, he warned of the importance of avoiding 
an electricity termination in the area, as crime would once again increase, and the ability of the police 
to intervene would be hindered, particularly as the illegal miners continue to work in and around the 
defunct Mine today.348 According to resident Casisa Landu, “without jobs, people are trying to survive 
on all sorts of small businesses like selling beer, “spaza shops” and the like.” She stated that since most 
of these businesses thrive primarily at night, opportunities for crime are heightened.349 The community’s 
safety and security is tenuous at best.   

KX��8KCDNG�#EEQOOQFCVKQP�#NVGTPCVKXGU�
&GURKVG� VJG�FKHƒEWNVKGU� HCEGF�D[� VJG�8KNNCIG� TGUKFGPVU�CPF� VJG�EWTTGPV�GEQPQOKE�ENKOCVG�QH� VJG�CTGC��
most respondents expressed a desire to remain there. Reasons ranged from not having anywhere else 
to go, to hopes that the Mine will re-open and provide employment, to the fact that the Village is simply 

344.  Interview with Abel Gaza, 11 November 2016.

345.  Ibid.

346.  Ibid.

347.  Interview with Annette Wolfaard, 11 November 2016.

348.  Interview with Abel Gaza, 11 November 2016.

349.  Interview with Casisa Landu, 2 December 2016. 

*Residents frequently cited multiple reasons for remaining in the Village
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“home.”350 Village resident Natalia Adolfo Juselio stated, “[l]ife is just so hard. We have no money. It’s 
as if Blyvoor is saying ‘go away’ but we have nowhere to go.”351  

A mere 15% of respondents stated that they expected to be able to secure accommodation in the 
surrounding area if forced to leave the Village.  Pule Molefe stated, “believe me, if there was somewhere 
else for us to go, none of us would be living in Blyvoor.  But for most of us, there isn’t and we are trying 
our hardest to make the best of it.”352  Most interview respondents stated that if forced to leave, they 
FKF�PQV�MPQY�YJGTG�VJG[�YQWNF�IQ�QT�VJG[�YQWNF�TGNQECVG�VQ�CP�CTGC�YJGTG�VJG[�JCXG�HCOKNKCN�TQQVU�Ť�
TGHNGEVKPI�VJG�OKITCPV�PCVWTG�QH�VJG�HQTOGT�/KPGŨU�YQTMHQTEG�Ť�FGURKVG�PQV�JCXKPI�NKXGF�VJGTG�KP�FGECFGU���
#�UKIPKƒECPV�PWODGT�QH�VJQUG�KPVGTXKGYGF�TGRQTVGF�JCKNKPI�HTQO�5QWVJ�#HTKECŨU�PGKIJDQWTKPI�EQWPVTKGU��
including Lesotho and Mozambique, or from rural areas within the country where viable economic 
prospects were perceived to be extremely limited.  According Moilwa Maretlwa, who hails from a small 
village in the North-West Province of South Africa, he remains in the Village in spite of all the problems 
because “in Blyvoor, at least people get piece jobs occasionally.  Prospects for jobs are better at Blyvoor 
than at home …..  There is nothing I can do there.”353  A full 70% of respondents did not believe they would 
DG�CDNG�VQ�ƒPF�GORNQ[OGPV�KP�VJQUG�NQECVKQPU�CPF�CEEGUU�VQ�UGTXKEGU�VJGTG�YCU�YKFGN[�DGNKGXGF�VQ�DG�
inadequate. “There are no jobs where I come from and there is a drought, so I cannot even farm,” said 
Patlo Mokati, a former Mine employee from Lesotho.354

c. Responsibility 
The circumstances surrounding continued access to housing in the Village are complex, as the homes 
JCXG�CNYC[U�DGGP�VJG�VGEJPKECN�RTQRGTV[�QH�VJG�/KPG�KVUGNH�Ť�FGURKVG�JQY�NQPI�TGUKFGPVU�JCXG�NKXGF�KP�
them and their stated lack of alternative accommodation. At a minimum, residents today seek clarity 
on their current and future housing situation, and the opportunity to live in security, peace and dignity.  
More broadly, the residents would like the opportunity to own their homes, or to pay reasonable rent 
IKXGP�VJGKT�ƒPCPEKCN�EKTEWOUVCPEGU��6JG�TGUKFGPVUŨ�TKIJVU�VQ�CFGSWCVG�JQWUKPI�CPF�TGNCVGF�KPHQTOCVKQP�
OWUV�DG�CV�NGCUV�TGURGEVGF�D[�CNN�CEVQTU��CPF�RTQVGEVGF�CPF�HWNƒNNGF�D[�VJG�UVCVG��

i. Failure to reconcile insolvency and human rights obligations
Liquidator Roering has acknowledged that the housing question in Blyvoor is complicated, made more 
FKHƒEWNV�D[�YJCV�CRRGCT�VQ�DG�VJG�EQORGVKPI�KORGTCVKXGU�QH�KPUQNXGPE[�NCY�CPF�VJG�EQPFKVKQPU�QH�C�TKIJV�
to adequate housing.  As a general matter, South African courts have held that the duty of a liquidator is 
“to recoup assets of the insolvent company, realise the assets, and apply the proceeds in satisfaction of 
the costs of the winding-up.”355 In sum, the purpose of the liquidation process is to reduce the assets to 
ECUJ�UQ�VJCV�VJG�ENCKOU�QH�ETGFKVQTU�OC[�DG�UCVKUƒGF�CHVGT�VJG�EQUVU�QH�NKSWKFCVKQP�CTG�EQXGTGF���4QGTKPI�
was clear in an interview with the research team that these mandates require that he seek a sale of the 
homes within the Village, as these remain technically assets of the estate.356 

However, as a general matter, a corporate actor must refrain from violating or contributing to the violation 
QH�VJG�JWOCP�TKIJVU�QH�VJQUG�CHHGEVGF�D[�KVU�CEVKXKVKGU��/QTG�URGEKƒECNN[��VJG�%QPUVKVWVKQPCN�%QWTV�JCU�
been clear that the right of access to adequate housing includes a negative obligation imposed on “both 

350.  Forty-two percent of respondents indicated that they either cannot afford to stay anywhere else or have nowhere else to go; 
33% hope the Mine will be reopened to provide employment opportunities; and 23% simply consider the Village to be their home.

351.  Interview with Natalia Adolfo Juselio, 11 November 2016.

352.  Interview with Pule Molefe, 28 November 2016.

353.  Interview with Moilwa Maretlwa, 11 November 2016.

354.  Interview with Patlo Mokati, 11 November 2016.

355.  Pollock NO and Others v Camara and Another (2013) ZANWHC 35 para 18.6. 

356.  Interviews with Leigh Roering, 5 August 2016 and 11 November 2016.  However, it must likewise be noted that Roering 
has reported attempting to source many alternatives to the sale of these houses after the initial property deal fell through, 
including approaching local government to intervene and various national departments to assist.  To date, these efforts have 
not been successful. 
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the State and a private person like the trustee of [an] insolvent estate” prohibiting these actors from 
“prevent[ing] or impair[ing] existing access to adequate housing.”357  Therefore the sale of the homes 
to a developer intending to charge rents for the properties beyond the means of the current residents 
or otherwise resort to eviction suggests a possible violation of the Village’s right to adequate housing, 
RCTVKEWNCTN[�CU� VJG�UWTTQWPFKPI�/WPKEKRCNKV[�JCU�RWDNKEN[�JKIJNKIJVGF� KVU�EJCNNGPIGU�YKVJ�C�UKIPKƒECPV�
housing “backlog.”358 The ability of the Municipality to facilitate access to alternative adequate housing 
for the thousands of Village residents is likely limited. 

Further, evidence suggests that the Mine prior to liquidation had considered this circumstance and 
committed to addressing it.  As detailed in Section III(A)(a), the MPRDA and its associated regulations 
are clear that sustainable housing development must be a priority of operating mines, whose plans to 
this end must be contained in their SLPs.  BGMC (in liquidation) complied with this obligation, and its 
2012 SLP both speaks to the municipal housing shortage, and the need to “contribute meaningfully 
to alleviating” this backlog.359 To this end, the Mine had purportedly initiated what it termed a 
“sustainableǡJQWUKPI�RTQLGEVŬ�YKVJKP�VJG�8KNNCIG��CPF�EQOOKVVGF�VQ�GPUWTKPI�VJCV�VJGUG�HCEKNKVKGU�YQWNF�
be “maintained and sustainable into the future [when] a ward councillor [would] continue ongoing 
monitoring and maintenance activities.”360  As with respect to every other right discussed in this report, 
if the initiation of insolvency proceedings provide a way for the state or private actors to sidestep their 
legally-binding human rights obligations to mining-affected communities, liquidation undoubtedly will 
become an increasingly attractive option as operations near their end of lives.  

ii. Failures of state intervention and policy development 
The state has the primary and positive obligation associated with ensuring the community’s continued 
access to adequate housing. The Constitution and relevant legislation mandate that each sphere of 
IQXGTPOGPV�Ť�PCVKQPCN��RTQXKPEKCN��CPF�NQECN�Ť�UJCNN�JCXG�C�TQNG�KP�VJKU�TGURGEV�361  While the residents 
will of course be entitled to the protections afforded to anyone else in South Africa with respect to 
housing-related concerns such as evictions,362 none of these legislative schemes speaks directly to 
the circumstance of a former mining village inhabited primarily by former workers and their families, 
who have no clarity on their ability to remain there in the aftermath of liquidation but likewise do not 
have anywhere else to go. The Village to date has been bereft of any acknowledgement or substantive 
intervention by the state.

In this context and in line with the principles established by the National Housing Act and the Constitution, 
responsibility for creating a deliberate policy of intervention to secure tenure over homes or otherwise 
FTCHV�C�RNCP� HQT�FGCNKPI�YKVJ� VJG�JQWUKPI�EQPEGTPU�Ť� KPENWFKPI�ETKOG�Ť� KP�EQOOWPKVKGU�UWEJ�CU� VJG�
Village must rest with the state, and particularly local government.363 Indeed, the state has currently 
any number of options adaptable to the housing crisis, including various social housing initiatives that 
may be well-suited to these circumstances. These include individual housing subsidy programmes,364 

357.  Sarrahwitz v Martiz N.O. and Another 2015 (4) SA 491 (CC), para 45. 

358.  Blyvooruitzicht Gold Mine Village Main Reef/DRDGold Social and Labour Plan (2012) 67.

359.  Ibid.

360.  Blyvooruitzicht Gold Mine Village Main Reef/DRDGold Social and Labour Plan (2012) 67.

361.  Section 2(1) of the Housing Act 107 of 1997. 

362.  For example, the Prevention of Illegal Evictions From and Unlawful Occupation of Land Act 19 of 1998.

363.  This is particularly so given the likely transfer of the property to the state in any event. Under the terms of the National Housing 
Code and various government housing development programmes, local government has a key role to play in identifying and 
HWNƒNNKPI�JQWUKPI�PGGFU��6JG�%QPUVKVWVKQPCN�%QWTV�JCU� NKMGYKUG�JGNF�VJCV� ūCNN�5VCVG�CEVKQP� KP�TGNCVKQP�VQ�JQWUKPI�HCNNU� VQ�DG�
CUUGUUGF�CICKPUV�VJG�TGSWKTGOGPVU�QH�U����QH�VJG�%QPUVKVWVKQP�ǡ'XGT[�UVGR�CV�GXGT[�NGXGN�QH�IQXGTPOGPV�OWUV�DG�EQPUKUVGPV�
with the constitutional obligation to take reasonable measures to provide adequate housing.” Government of the Republic of 
South Africa and Others v Grootboom and Others 2001 (1) SA 46, para 82.

364.  The Individual Housing Subsidy Programme provides access to state assistance where qualifying households wish to 
acquire an existing house or a vacant serviced residential stand.
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community home ownership,365 and a programme to assist municipalities in bolstering their vulnerable 
communities by providing social and economic facilities such as clinics, community halls, and parks 
and playgrounds.366 As detailed in Sections III(C)(a)-(b), the Distressed Mining Towns Revitalisation 
2TQITCOOG� NKMGYKUG�CRRGCTU�YGNN�UWKVGF� VQ�CUUKUVKPI� VJG�8KNNCIG�CPF�QVJGTU� NKMG� KV�� IKXGP� KVU� URGEKƒE�
ƒPCPEKCN�RTQXKUKQP�HQT�JQWUKPI�FGXGNQROGPV�RTQLGEVU�YKVJKP�VJGUG�FKUVTGUUGF�OKPKPI�EQOOWPKVKGU���

Further, international and domestic law promote public participation in policy-making and require 
government to promote such participation by engaging meaningfully with affected communities.367 
Efforts to work with and consult the community in charting a way forward in this respect must form 
a part of the state’s work in this community. Residents and the research team have recently been 
part of such initial engagements with the Municipality, and the Residents Committee is hopeful such 
interactions can continue. 

It must also be noted that the state’s duty of progressive realization with respect to access to adequate 
housing is a real one. In the Village, families are currently housed in permanent structures with access 
to water, sanitation and electricity infrastructure.368�4GUKFGPVU�JCXG� TGRQTVGF� VJCV�YJKNG� VJG�ƒPCPEKCN�
circumstances of most families have declined in the aftermath of liquidation, the general area still 
provides more economic opportunity given the community’s skill-set than other, more rural areas. 
There exist functioning schools and a health clinic within the Village.  As such, removing residents and 
TGNGICVKPI�VJGO�VQ�EKTEWOUVCPEGU�OQTG�FKHƒEWNV�VJCP�VJGUG�YKNN�TGRTGUGPV�C�UKIPKƒECPV�UVGR�DCEMYCTF�HQT�
this community, which is discouraged by both international human rights law and the relevant national 
legal regime. A path forward for the Village must be established.

365.  The Enhanced People’s Housing Process (EPHP) involves the participation of organised community groupings in the housing 
process, through inter alia� VJG� RTQXKUKQP� QH� ūUYGCV� GSWKV[Ŭ��YJKEJ� TGRNCEGU� VJGKT� TGSWKTGOGPV� HQT� C� ƒPCPEKCN� EQPVTKDWVKQP��
“Community” can take the form of a voluntary association, community trust, or co-operative. 

366.  The Provision of Social and Economic Facilities Programme aims to address the historic problem of non-provision of primary 
social and economic facilities in housing developments and provides assistance to municipalities without the ability to fund 
such facilities themselves.

367.  Section 195(1)(e) of the Constitution; Schubart Park Residents’ Association and Others v City of Tshwane Metropolitan 
Municipality and Another 2013 (1) SA 323 (CC), paras 43-44. 

������0QVKPI�VJG�EWTTGPV�FKHƒEWNVKGU�YKVJ�UGTXKEG�FGNKXGT[�FGURKVG�GZKUVKPI�KPHTCUVTWEVWTG���5GG�5GEVKQP�++
$�
D���
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IV. Conclusion and Recommendations

A. Conclusion 

The collapse of the Mine and the impact of the initiation of insolvency proceedings on the Village has 
led directly to violations of the residents’ rights to an adequate standard of living and an environment 
not harmful to health or well-being, has threatened their right to adequate housing. Liquidation has 
unquestionably led to a severe decline in well-being, with particular respect to livelihoods, access to basic 
UGTXKEGU��CPF�VJG�CDKNKV[�VQ�HWNƒNN�DCUKE�PGGFU��%NQUWTG�YKVJQWV�CFGSWCVG�GPXKTQPOGPVCN�TGJCDKNKVCVKQP�JCU�
led to serious fears amongst residents about the health impacts of breathing toxic dust, exposure to 
contaminated water, and the risk of sinkholes, amongst other environmental concerns.  Crime in the 
area has increased, and uncertainty around security of tenure has contributed to a collective sense of 
insecurity and precariousness in the Village. State and corporate actors both bear responsibility for 
these circumstances, and must take immediate action to meet these and redress this situation.  

Despite the limited action taken in respect of requiring or undertaking rehabilitative measures at the Mine 
UKPEG�������8KNNCIG�TGUKFGPVU�OC[�[GV�DGPGƒV�HTQO�CP�GNGXGPVJ�JQWT�CITGGOGPV�DGVYGGP�C�PGY�RTKXCVG�GPVKV[��
BlyvoorGold, and the liquidators of the estate.369 Under the terms of the proposed agreement, BlyvoorGold 
YKNN�VCMG�QXGT�EGTVCKP�QH�VJG�QNF�$)/%�CUUGVU�Ť�KPENWFKPI�VJG�RTQDNGOCVKE�65(�0Q����Ť�DWV�YKNN�EQOOKV�VQ�
rehabilitating the entire mine site.370 Assuming this deal is completed, it appears that stakeholders, including 
the Village and crucially, the state, have been aided with respect to the environmental impact of liquidation 
by the fact that there may still be some economic potential left in the Mine assets. Although past owners 
have left the area an environmental disaster and the authorities have not taken on their responsibility vis à 
vis the Village, this new entity appears committed to cleaning up after them in an effort to obtain a mining 
NKEGPUG�HQT�VJG�CTGC���#�NKOKVGF�PWODGT�QH�NQECN�TGUKFGPVU�YKNN�NKMGN[�CNUQ�ƒPF�GORNQ[OGPV�VJTQWIJ�VJG�RCTVKCN�
reinvigoration of the Mine, alleviating for some the heavy burden of unemployment and associated poverty. 

For the others in the community, and particularly because the BlyvoorGold deal has not been completed, 
engagement with the past owner / operators of the Mine is essential. DRD, in particular, appears to 
JCXG�CEJKGXGF�KORQTVCPV�ITQYVJ�CPF�RTQƒVCDKNKV[�UKPEG�VJG�NKSWKFCVKQP�QH�VJG�/KPG��CPF�KVU�EQOOKVOGPV�
“to add economic value over a sustained period, rather than [employing] a hit-and-run approach [to 
operation]…”371 and its declaration that “we want our communities and stakeholders to understand that 
we are committed to managing our environmental impact,”372 would suggest a willingness to face and 
address the circumstances in Blyvooruitzicht as residents attempt to re-start their lives post-liquidation. 
Regardless of the fruitfulness of such potential engagement, full accountability for the violations 
exposed in this case may, however, only be obtained through legal recourse.

As a general matter, the Blyvooruitzicht example deftly illustrates that while the practice of casting off 
under-performing assets by invoking insolvency proceedings may be an effective way to safeguard 

369.  BlyvoorGold, originally named Randlord Consolidated Mines (Pty) Ltd., appears to have been created in late 2015.  See Kevin 
Crowley ‘Randlord Sets Aside 100 Million Rand to Revive Blyvoor GoldMine’ Bloomberg 16 March 2016, available at https://
www.bloomberg.com/news/articles/2016-03-16/randlord-sets-aside-100-million-rand-to-revive-blyvoor-gold-mine accessed on 
1 December 2016. 

370.  Golder Associates '/2�7RFCVG�HQT�6CKNKPIU�4GENCOCVKQP���7PFGTITQWPF�/KPKPI�CV�$N[XQQTWKV\KEJV�)QNF�/KPG�(September 2016) 
��������$N[XQQT)QNF�TGRQTVU�JCXKPI�CEEGUU�VQ�VJG�HWNN�EQUVU�CUUQEKCVGF�YKVJ�VJKU�TGJCDKNKVCVKQP�XKC�C�EQODKPCVKQP�QH�ƒPCPEKCN�
guarantees and an insurance policy.  It is worth noting that this amount was calculated in accordance with the Guideline 
Document for the Evaluation of the Quantum of Closure Related Financial Provision Provided by a Mine (January 2005) 
TCVJGT�VJCP�VJG�PGY�ƒPCPEKCN�RTQXKUKQP�TGIWNCVKQPU�RWDNKUJGF�KP�VGTOU�QH�0'/#�KP������

371.  DRDGold Limited website, available at http://www.drd.co.za accessed 1 December 2016.

372.  DRDGold Limited Integrated Annual Report, Appendix 2 “Natural Capital” (2015) 2.

http://www.drd.co.za/
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UJCTGJQNFGT�RTQƒVU��VJG�PGICVKXG�KORCEV�QP�5QWVJ�#HTKECŨU�GPXKTQPOGPV�CPF�EQOOWPKVKGU�KU�VTGOGPFQWU��
Such practices must not be countenanced in the hope that another corporate actor will always emerge 
to clean up after their unscrupulous counterparts. 

The structural issues highlighted in this report must therefore be immediately addressed through 
legislative amendment, improved enforcement, the capacitation of relevant government spheres and 
departments, and the incorporation of mining communities into the fabric of local municipalities and 
mainstream service provision so as to avoid recurrence of such situations on a much broader scale. 
This is particularly critical as the South African mining industry enters its twilight years and the risks 
detailed in this report become relevant to a far greater number of communities.  

B. Recommendations  

Many stakeholders appear to believe that the country’s insolvency laws entirely supplant the MPRDA 
and its associated regulations in this respect, which sets a dangerous precedent for environmental and 
human rights protection in a backdrop of declining gold industry. Relevant provisions of the mining law 
may be read to include instances of insolvency as detailed below and must be enforced by the DMR in 
order that corporate actors are held accountable to the communities most affected by their operations. 
However, if the law is not so interpreted, it must be amended. Indeed, if liquidation provides an escape 
HTQO�UWEJ�QDNKICVKQPU��VJGTG�KU�NKVVNG�KPEGPVKXG�HQT�EQTRQTCVKQPU�YKVJ�OCVWTG�CUUGVU�VQ�HWNƒNN�VJGO��UGVVKPI�
a dangerous precedent with respect to human rights protection for mining-affected communities.  

a. General recommendations 

To the government of South Africa:

i. Legislative amendment 
Although the current legal framework provides mechanisms for ensuring accountability of relevant 
stakeholders in this context, legislative amendment and/or the creation of additional mechanisms in 
this respect may provide a more direct method by which to ensure effective responsibility of private 
actors for the negative impacts associated with liquidation of mining assets and improper closure. 
To this end, government should:

1.  Clarify the obligations of liquidators managing provisional liquidation processes to ensure that 
environmental and socio-economic commitments made by the relevant company prior to initiating 
insolvency proceedings are honoured as far as possible. 

����+FGPVKH[� VJG�RQKPV�CV�YJKEJ�C� NKSWKFCVQT�OWUV�UGGM�CRRTQXCN� HTQO� VJG�&/4� VQ�CEEGUU� VJG�ƒPCPEKCN�
provision and initiate environmental containment or rehabilitation measures.

����%NCTKH[� VJG� RQKPV� CV�YJKEJ� VJG�&/4�OWUV� CEEGUU� VJG� ƒPCPEKCN� RTQXKUKQP� CPF� KPKVKCVG� TGJCDKNKVCVKQP�
measures itself in the context of liquidated assets.

���&GXGNQR�ENGCT�TGSWKTGOGPVU�DCTTKPI�VJG�KPKVKCVKQP�QH�KPUQNXGPE[�RTQEGGFKPIU�D[�EQORCPKGU�YKVJQWV�ƒTUV�
a.  conducting an expedited assessment of the likely impacts of insolvency proceedings on the 

surrounding community and environment; and 
D���RTQXKFKPI� CFXCPEG� PQVKƒECVKQP� VQ� CPF� GPICIGOGPV� YKVJ� CHHGEVGF� EQOOWPKVKGU� CPF� TGNGXCPV�

government departments including the DMR, DEA, DSD, and DHS, at a minimum. Government 
OWUV�NKMGYKUG�GPHQTEG�VJG�PQVKƒECVKQP�TGSWKTGOGPVU�VJCV�GZKUV�WPFGT�VJG�EWTTGPV�NGICN�HTCOGYQTM�
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5.  In cases where assets are liquidated to avoid proper closure procedures, explore methods to allow 
recourse to a holding or parent company level to ensure that closure and rehabilitation obligations are 
HWNƒNNGF��#U�C�IGPGTCN�OCVVGT��ENCTKƒECVKQP�QH�EQORCP[�NKCDKNKV[�CPF�UCPEVKQPU�KP�UWEJ�ECUGU�KU�PGEGUUCT[��

����%QPUKFGT� ENCTKƒECVKQP� QH� YC[U� KP� YJKEJ� EQORCPKGU� ECP� DG� JGNF� NKCDNG� HQT� JWOCP� TKIJVU� CPF�
environmental abuses directly or indirectly caused by inadequate or failure to conduct human rights 
due diligence in the course of business operations. 

ii. Enforcement 
1.  As the gold mining industry enters its twilight years, the DMR and environmental departments must 

commit to improved oversight and enforcement of the environmental and socio-economic obligations 
of corporate actors related to operational closure, so as to better prevent adverse impacts on the 
human rights of communities and their environments.  

Under the current legal framework, this would include ensuring that the obligation to anticipate 
CPF�RTGXGPV�PGICVKXG�KORCEVU�QP�VJG�GPXKTQPOGPV�CPF�JWOCP�TKIJVU�KU�HWNƒNNGF�D[�EQTRQTCVG�CEVQTU��
and where these cannot be altogether prevented, ensuring they are minimised and remedied. 
(WTVJGT��TGIWNCVQT[�CWVJQTKVKGU�OWUV�ENQUGN[�OQPKVQT�ƒPCPEKCN�RTQXKUKQPU�UGV�CUKFG�HQT�GPXKTQPOGPVCN�
rehabilitation, monitor the purported funds set aside for ameliorating the impact of unexpected 
closure, enforce the submission of and carefully audit Social and Labour Plans and annual reports, 
CPF� GPUWTG� VJCV� EQOOKVOGPVU� VJGTGKP� TGNCVGF� VQ� ENQUWTG� CPF�QT�OCUU� TGVTGPEJOGPV� CTG� HWNƒNNGF�
in the context of liquidation. Where violations of the legislative regime occur, actors must be held 
accountable under the terms of the law. 

2.  Considering the particular impact of tailings storage facilities and other mining waste sites on human 
health and the environment, the DMR should promulgate a policy on post-mining management and 
environmental rehabilitation for these sites, with particular focus on risks associated with sinkholes, 
and air and water quality. The policy should build on NEMA’s current requirements, and should 
encourage data sharing between government departments, the private sector, and the public to help 
manage risk and facilitate public access to this environmental information. 

iii. Capacitating DMR With Respect to Mine Closure 
The DMR should create a Mine Closure Unit comprising personnel with specialist skills spanning 
relevant disciplines, including with training in insolvency processes. This unit would assist in preventing 
a recurrence of the sudden Blyvooruitzicht closure for other operations declared insolvent, as well as 
ensure proper closure of mines reaching the end of their operational lives, and work through any backlog 
of closed or abandoned mines where closure certifcates have yet to be issued. 

iv. Capacitating Local Government Before Mine Closure 
As the circumstances of Blyvooruitzicht demonstrate, the structure of the South African gold mining 
KPFWUVT[�OGCPU�VJCV�VJG�ENQUWTG�QH�C�OCLQT�OKPKPI�QRGTCVKQP�TGUWNVU�KP�C�UKIPKƒECPV�PWODGT�QH�MPQEM�
on impacts for affected communities, local economies, and local government, which is forced to deal 
with new service provision challenges for which it may be unprepared and under-resourced. Local 
governments in mining districts must therefore be capacitated prior to mine closure in order that they 
CTG�ƒPCPEKCNN[�CPF�VGEJPKECNN[�GSWKRRGF�VQ�FGCN�YKVJ�VJGUG�EJCNNGPIGU��6Q�VJKU�GPF�

1.  Local government, in negotiation with relevant companies, must ensure that Social and Labour Plans 
anticipate this problem and attempt to obviate it through a degree of knowledge transfer between 
experienced mine employees and relevant municipal employees.
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2.  Mining companies and local government must develop a funding arrangement to ensure that mining 
village infrastructure can be made compatible with that of local government on mine closure, when 
government takes over effective responsibility for provision of such services. 

v. Strengthen the Judicial System
����5CHGIWCTF�VJG�CDKNKV[�QH�KPFKXKFWCNU�VQ�ƒNG�ETKOKPCN�GPXKTQPOGPVCN�ECUGU�CPF�GPEQWTCIG�VJG�CFLWFKECVKQP�
QH�VJGUG�ECUGU��+P�VJKU�TGICTF��GPICIG�KP�VJG�RTQORV�CPF�KORCTVKCN�KPKVKCVKQP�QH�VJG�ETKOKPCN�ECUG�ƒNGF�
by FSE with respect to Blyvooruitzicht. 

2.  Engage in an education campaign, perhaps in collaboration with relevant civil society organizations, 
to educate judges, prosecutors, and communities with respect to environmental and mining law. 

vi. Dedicated Non-Judicial Grievance Mechanism 
In light of the number of communities likely to be affected in coming years by the sudden closure of 
OKPKPI�QRGTCVKQPU�CPF�VJG�FKHƒEWNV[�VJGUG�EQOOWPKVKGU�CRRGCT�VQ�JCXG�KP�CEEGUUKPI�KPHQTOCVKQP�CPF�
pursuing corporate accountability, the state should consider taking a number of steps to improve 
access to justice for these communities, including:

����7PFGTVCMKPI�GHHQTVU�VQ�TGOQXG�EWTTGPV�RTCEVKECN��RTQEGFWTCN��CPF�ƒPCPEKCN�DCTTKGTU�RTGXGPVKPI�CEEGUU�
to justice for mining-affected communities within the current legal framework.

2.  Considering the establishment of a dedicated state based non judicial grievance mechanism specialized 
in dealing with such cases. Such a mechanism should function as an additional method of achieving 
accountability and provide space for dialogue between communities and corporate actors, but should 
not preclude access to the judicial system. The design of such a mechanism should ensure:

a.  Participation of affected communities and civil society organizations in designing and 
implementing such a mechanism;

b. Equality of the parties, safeguarded through: 
.  Provision of access to information, advice, and expertise necessary for members of affected 

communities; 
.��2TQXKUKQP�QH�ƒPCPEKCN�CUUKUVCPEG�VQ�CHHGEVGF�EQOOWPKVKGU�PGGFKPI�KV�KP�QTFGT�VQ�ƒNG�C�EQORNCKPV�
.  Development of clear procedural rules to govern mechanism processes; and
.��+FGPVKƒECVKQP�QH�OGCPU�QH�OQPKVQTKPI�CPF�KORNGOGPVCVKQP�

c.  Proper and effective enforcement of its decisions, including through the use of sanctions and 
criminal measures, where available; 

d.  Independence of the mechanism from economic and political pressures, as well as corporate 
influence; and 

e. Outcomes and remedies in line with international human rights law. 

vii. Royalty Ringfencing 
%QPUKFGT�TKPI�HGPEKPI�C�RQTVKQP�QH�OKPKPI�EQORCPKGUŨ�TQ[CNV[�RC[OGPVU�VQ�URGEKƒECNN[�DGPGƒV�OKPKPI�
affected communities, particularly in the aftermath of closure.

viii. International Human Rights Framework 
1.  Sign and ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural 

Rights, pursuant to the African Commission on Human and Peoples’ Rights Resolution 223 of 2012, 
in order to allow victims of violations of economic, social and cultural rights to present complaints at 
the international level.

2.  Continue to support the process of drafting and adopting a robust international treaty regulating 
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transnational corporations and other business enterprises in order to reinforce human rights protection 
in the context of corporate activity, and as a complementary measure to legislative enforcement and 
amendment at the national level. 

To the previous owner/operators of the Blyvooruitzicht Gold Mine:

1.  Conduct human rights due diligence throughout business operations, including during the initiation 
and at completion of closure procedures.

2.  Comply with the responsibility to respect human rights, including in the context of insolvency 
proceedings, in light of the business responsibility to respect the principles of internationally-
recognized human rights to the fullest possible extent, regardless of the state’s ability or willingness 
VQ�HWNƒN�KVU�QYP�JWOCP�TKIJVU�QDNKICVKQPU�

3.  Redress human rights abuses, including environmental harms, directly or indirectly caused by 
inadequate or lack of human rights due diligence undertaken during the course of business operations.   

To the African Commission on Human and Peoples’ Rights:

%QPFWEV�CP�QHƒEKCN�XKUKV�VQ�5QWVJ�#HTKEC��YKVJ�VJG�RCTVKEKRCVKQP�QH�VJG�9QTMKPI�)TQWR�QP�'ZVTCEVKXG�+PFWUVTKGU��
Environment, and Human Rights Violations, so as to issue recommendations regarding the impacts of mine 
closure on local communities, in particular in relation to economic, social and cultural rights.  

E��6SHFL̨F�UHFRPPHQGDWLRQV
 
To the South African Departments of Mineral Resources, Environmental Affairs, and Labour:

i. Enforcement of SLP Obligations
1.  The DMR should hold the mining right holder accountable for its Social and Labour Plan obligations, 
YJKEJ�TGOCKP�XCNKF�WPVKN�C�ENQUWTG�EGTVKƒECVG�KU�KUUWGF��)KXGP�VJG�ƒPCPEKCN�TGCNKV[�QH�$)/%�
KP�NKSWKFCVKQP���
engagement with and/or legal recourse against the Mine’s historical owner/operators (DRD and VMR) 
and in particular the BGMC directors (representatives of DRD and/or VMR), will likely be necessary. 
These parties’ failure to provide alternative livelihood skills training while the Mine was in operation and 
under the direction of DRD and VMR represents a particularly serious breach of their obligations, which 
has directly contributed to the abject poverty of the Village in the aftermath of the liquidation. 

2.  The Department of Labour, in collaboration with the mining right holder / liquidation team, should 
engage the Village’s former employees pursuant to the commitments included in the Mine’s Social 
CPF�.CDQWT�2NCP�CPF�WPFGT�NCDQWT�NCY�VQ�HWNƒN��CV�C�OKPKOWO��VJG�NQYGT�EQUV�KPKVKCVKXGU�FGVCKNGF�VJGTGKP��
including the creation of a “job advice centre,” counselling, and, where possible, skills training.

3.  The DMR must launch an investigation into the whereabouts of the funds purportedly set aside to 
OCPCIG�VJG�KORCEV�QH�ūWPHQTGUGGP�ENQUWTG�QT�FQYPUECNKPIŬ�CPF�TGSWKTG�VJGKT�FGRNQ[OGPV�VQ�HWNƒNN�VJG�
relevant obligations attested to in the Social and Labour Plan. 

ii. State Collaboration 
The Inter-Ministerial Committee on the Revitalisation of Distressed Mining Communities is well-placed 
to aid relevant government departments that have recognized the crisis in Village but highlighted the 
challenge of inter-departmental collaboration. Therefore, it should:
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���1RGP�C�ƒNG�QP�VJG�8KNNCIG�CPF�GUVCDNKUJ�EQPVCEV�YKVJ�VJG�4GUKFGPVU�%QOOKVVGG�

2.  Begin the required audit in order to determine ways in which the IMCRDMC can assist in bettering the 
future prospects of the Village. 

3.  Initiate and manage the process of developing a comprehensive and coordinated plan to provide 
support to Merafong City Local Municipality in addressing the housing and basic service needs of the 
Village, including, inter alia, water, electricity, rubbish collection, and security.

4.  Initiate engagement between relevant state authorities, including the Departments of Labour, Social 
Development, and Mineral Resources to identify and implement poverty-alleviating schemes within 
the Village and its surrounding areas, including with regard to unemployment, hunger, illiteracy, and 
skills training.

iii. Environmental Rehabilitation 
1.  As the public trustee of the environment, the DMR and the DEA should pursue environmental justice 

on behalf of the environment, the Village residents, and surrounding communities by ensuring that 
the rehabilitation of the Mine, including in particular TSF No. 6, is undertaken. The state may rely 
QP�VJG�TGJCDKNKVCVKQP�ƒPCPEKCN�RTQXKUKQP��DWV�DGECWUG�KV�KU�NKMGN[�VQ�DG�KPUWHƒEKGPV�VQ�CFFTGUU�VJG�HWNN�
rehabilitation, must consider pursuing costs from historical owner/operators.

2.  The DMR and DEA should collaborate to convene a series of meetings with Village residents and local 
government to provide information on the likely future of the Mine, the risks to the Village residents of 
remaining in the polluted area, and the best ways that residents can protect themselves from health 
impacts related to the pollution, particularly with respect to dust and sinkholes. 

To Merafong City Local Municipality and local policing authorities:

i. Resolve Security of Tenure  
1.  Formally proclaim the Village as a township to facilitate funding of housing development pursuant to 

the National Housing Code.  

����5GGM�HWPFKPI�VJTQWIJ�CP[�PWODGT�QH�URGEKƒE�JQWUKPI�RTQITCOOGU��KPENWFKPI�VJG�+PFKXKFWCN�*QWUKPI�
Subsidy Programme, Enhanced People’s Housing Process, and the Provision of Social and Economic 
Facilities Programmes in order facilitate the repair of existing homes and upgrading of the Village 
infrastructure.

ii. Ensure Access to Information and Adequate Alternative Housing 
1.  If the Municipality will not consider formal proclamation of the Village as a township, it should engage 

Village residents to explain its refusal to formally recognize the community. 

����+H�TGUKFGPVU�CTG�VJGTGHQTG�PQV�CDNG�VQ�TGOCKP�KP�VJG�8KNNCIG��VJG�/WPKEKRCNKV[�OWUV�RTQXKFG�UWHƒEKGPV�
information, prior notice, and adequate alternative housing in accordance with its legal obligations.  

iii. Crime 
 Local policing authorities should consider the establishment of a satellite police station in the Village, 
and in particular assist the community in addressing crime related to the informal mining syndicates in 
VJG�CTGC�KP�QTFGT�VQ�HWNƒN�VJGKT�QDNKICVKQP�VQ�GPUWTG�VJG�UGEWTKV[�QH�VJG�EQOOWPKV[����
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To any company taking over the Mine in part or in full:

K��5CHGIWCTFKPI�VJG�4KIJVU�QH�VJG�8KNNCIG�KP�(WVWTG�
����/CKPVCKP�UWHƒEKGPV�ƒPCPEKCN�RTQXKUKQP�HQT�HWNN�TGJCDKNKVCVKQP�QH�VJG�QRGTCVKQP�

2.  Support local government in incorporating the Village into its realm of service provision rather than 
acting as a “quasi-state” during its operational years. 

3. Provide real alternative livelihood training to employees and community members.

���'PUWTG�CNN�FQYPUECNKPI�CPF�ENQUWTG�EQOOKVOGPVU�CTG�HWNƒNNGF��

To the South African Human Rights Commission:

i. Human Rights Oversight
�4G�QRGP�C�ƒNG�QP�VJG�8KNNCIG�YKVJ�VJG�RWTRQUG�QH�OQPKVQTKPI�CPF�CUUGUUKPI�VJG�QDUGTXCPEG�QH�JWOCP�
rights within the Village, expanding its role as necessary and in accordance with its Constitutional 
mandate.



6JKU�TGRQTV�YCU�TGCNK\GF�YKVJ�VJG�ƒPCPEKCN�UWRRQTV�QH�$TGCF�HQT�VJG�
World. The contents of this publication are the sole responsibility of 
the authors and should not be interpreted as relecting their view(s).



Director of 
publications:  
Dimitris 
Christopoulos 
editor: 
Antoine Bernard 
Authors:  
LHR and FIDH
Design: 
FIDH
Photos:
© 2016 Andrew 
Knobloch

establishing the facts - Investigative and trial observation missions
Supporting civil society - Training and exchange
Mobilising the international community - Advocacy before intergovernmental bodies
Informing and reporting - Mobilising public opinion

for fIDH, transforming societies relies on the work of local actors. 
The Worldwide movement for human rights acts at national, regional and international levels in support 
of its member and partner organisations to address human rights abuses and consolidate democratic 
processes. Its work is directed at States and those in power, such as armed opposition groups and 
multinational corporations. 

+VU�RTKOCT[�DGPGƒEKCTKGU�CTG�PCVKQPCN�JWOCP� TKIJVU�QTICPKUCVKQPU�YJQ�CTG�OGODGTU�QH� VJG�/QXGOGPV��
and through them, the victims of human rights violations. FIDH also cooperates with other local partner 
organisations and actors of change.

LHR
lawyers for Human Rights is an independent human rights organisation with a 37-year track record 
of human rights activism and public interest litigation in South Africa. LHR uses the law as a positive 
instrument for change and to deepen the democratisation of South African society. To this end, it provides 
free legal services to vulnerable, marginalised and indigent individuals and communities, both non-national 
and South African, who are victims of unlawful infringements of their constitutional rights.

lawyers for Human Rights : Kutlwanong Democracy Centre, 357 Visagie Street, Pretoria 0002
Telephone number: (012) 320 2943 - http://www.lhr.org.za/
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ABoUt fIDH
FIDH takes action for the protection of victims of human rights violations, for 
the prevention of violations and to bring perpetrators to justice.

A broad mandate

FIDH works for the respect of all the rights set out in the Universal Declaration of 
Human Rights: civil and political rights, as well as economic, social and cultural 
rights.

A universal movement
FIDH was established in 1922, and today unites 184 member organisations in  
112 countries around the world. FIDH coordinates and supports their  
activities and provides them with a voice at the international level.

An independent organisation
Like its member organisations, FIDH is not linked to any party or religion and is inde-
pendent of all governments.
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